GENDER-BASED BODY SHAMING AND DIGITAL
PLATFORMS’ RESPONSIBILITIES UNDER EU LAW

di Giulia Binato

ABSTRACT: “My Body, My Choice” has been a portable monument of feminist social movements,
especially in the wake of recent abortion restrictions in Western countries. Yet legal studies have often
ovetlooked how societal constraints around idealised female bodies and beauty standards impact “bodily
autonomy” and affect women’s basic rights. This paper presents an analysis on tackling forms of online
gender discrimination that are based on body image and idealised aesthetic pressure under EU law,
overall framed as part of the body shaming phenomenon. First, it constructs an interdisciplinary
theoretical framework to understand the relationships between idealised appearance and gender
discrimination in modern digital societies. Then it connects the regulatory requests coming from the
social sciences to human rights law and the core values of EU law in the digital realm. Under this light
it examines policing body shaming under Directive (EU) 2024/1385 on combating violence against
women, consumer law and theories of vulnerability, and the due diligence obligations imposed on online
intermediaties by the Digital Services Act (Reg. EU 2022/2065). The paper also brings a comparative
analysis of some measures that have been adopted by European countries (namely, France, Norway,
and Italy) to combat body pressure online. This study connects these regulatory policies to broader EU
core values in the digital sphere, including contrast to gender discriminations and human-right oriented
online choice architecture and algorithmic governance, suggesting that a more effective policing of body

shaming online is complementary to a safe online environment.

SUMMARY: 1. Introduction: Framing Body Shaming as Gender Hate in the EU Digital Ecosystem -
2. “Aesthetic Labout” and Body-image Pressure: a (Gendered) Legal Topic? - 3. Body Shaming as
Gender-hate Speech: Cyber Harassment and Cyber Incitement to Hatred Under the EU Directive
2024/1385 - 4. Body Image and the Law: Comparative Law Petspectives on the Commercial Promotion
of Idealized and Unrealistic Beauty Standards - 4.1 Body-image Pressure as a Public Health Issue in
French Law - 4.2 Unrealistic Beauty Standards in Advertisement as Unfair Commercial Practices Under
Norway Law - 4.3 Body Shaming and Beauty Pressure on Social Media Under Italian Law - 5. Social
Networks and the Promotion of Body Shaming Trends and Features: an Evaluation of Platforms’
Obligations Within the DSA’s Understanding of Online Choice Architecture - 6. Conclusions
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1 Introduction: Framing Body Shaming as Gender Hate in the
EU Digital Ecosystem

“Uf you were to learn about the lives of women using only media yon would not be wrong for believing
that only young, slim and predominantly white women exist in the world and that their job is to
raise children and look pretty’”.

In the past decades, the internet has betrayed the scale and depth of hatred
towards women” in supposedly progressive societies’. The tise of overtly misogynistic

online communities® even prompted prosecutors to question whether crimes

! Respondent answer to a research survey on representation of women in social media conducted in
2023 by Rosalind Gill and Whitney Francois-Cull, ‘Media Do Not Represent Me. Young Women's
Social Media Lives’ in Margaret Gallagher and Aimée Vega Montiel (eds), The Handbook of Gender,
Communication and Women's Human Rights (Wiley Blackwell 2023) 236.

2 According to a 2024 report by Eurostat around one in three EU women have experienced physical,
sexual, or psychological abuse. European Union Agency for Fundamental Rights, European Institute
for Gender Equality, and European Commission, EU Gender-Based 1 iolence Survey: Key Results: Excperiences
of Women in the 27 EU Member States (Publications Office 2024). <https://fra.cutopa.cu/en/content/ecu-
gender-based-violence-survey> accessed 2 November 2025.

3 The “Gamergate” of 2014 is often cited as a turning point in online gender-based hate studies. The
term “Gamergate” refers to a coordinated many-to-one online hate act that targeted video game
developer Zoe Quinn. The event also introduced the terms “doxxing” and “sealioning” in the
cyberharassment’s landscape. “Doxxing” consists in the publication of a target’s personal information
(such as phone number or residential address). “Sealioning” takes place by relentlessly asking a person
for explanations or evidence on facts that they might have previously shared in public, while maintaining
a pretence of genuine interest. The term “sealioning” relates to a comic strip in which this attitude is
illustrated through a sealion repetitively intruding into a woman’s life after hearing about her dislike of
sea lions. See, #nter alia, Stephanie Tom Tong, ‘Foundations, Definitions and Directions in Online Hate
Reseatrch’ in Joseph B. Walter and Ronald E. Rice, Social Processes of Online Hate (Routledge 2025) 40;
Rebecca Roache, “What’s Wrong With Trolling?’, in Carissa Véliz (ed.), The Oxford Handbook of Digital
Ethies (OUP 2024) 123; Debbie Ging, ‘Digital Culture, Online Misogyny, and Gender-based Violence’,
in Gallagher and Vega Montiel (n1) 213. Emily Harmer and Karin Lumdsen, On/ine Othering (Palgrave
MacMillian 2019); Adrienne Massanari, ‘#Gamergate and The Fappening: How Reddit’s Algorithm,
Governance, and Culture Support Toxic Technocultures’ [2017] New Media & Society 329.

41In 2025, Netflix released the crime drama Adolescence, which follows the murder of a young girl by a
thirteen-year-old boy that has been radicalized online to hate women. The show, which won multiple
awards, provoked unprecedented levels of public debate about the radicalization of young people online
and how “manosphere” anti-feminist sentiments have moved out from the online shadows and turned
into overtly violent behaviours in “mainstream spaces”. Debbie Ging and Catherine R Baker, ‘Rogue
Readings of a Flashpoint Moment: The Double-Edged Sword of Adolescence’ [2025] European Journal
of Cultural Studies. Overall, the term “manosphere” refers to online spaces that have emerged as men-
only arenas for the propagation of misogynistic attitudes, including legitimizing sexual harassment, and
openly attacking the feminist movement and gender equality laws. See, infer alia, Séraphine Alava and
Maria Avila Bravo-Villasante, “The Misogynistic Machosphere: A Transdisciplinary Study of
Antifeminist and Masculinist Discourses Online’ [2025] Essaches- Journal for Communication Studies
193. Maxime Dafaure, ‘Memes, Trolls and the Manosphere: Mapping the Manifold Expressions of
Antifeminism and Misogyny Online’ [2022] European Journal of English Studies 236; Hande Eslen-
Ziya, ‘Establishing Networked Misogyny as a Counter Movement: The Analysis of the Online Anti-
Istanbul Convention Presence’ [2022] Convergence 1737. Yavuz Demir and Salih Tiryaki, ““We Are
Enemies of Law and Women”: The Manosphere and Victimized Masculinity on Twitter (Now X)’
[2025] The Journal of Men’s Studies 231.
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motivated by shared ideologies on gender hate shall be framed as terroristic acts’. Sexist

hate speech online even seems to peak whenever women’s rights are discussed in
7

b

legislative bodies’. Arguably, understanding what “hate speech” is’, and whether it
should be regulated within tools of private or criminal law has been one of the biggest
challenges of this decade in comparative and European law®, particularly in relation to

content moderation and the liberties included in free speechg.

Sexist rhetoric is often accompanied by gender stereotypes. Objectification
of the female body is prevalent', including hypersexualisation and stigmatisation of
bodies that are considered non-conformant to idealised standards of social
acceptance'’.

5 In July 2025, a French prosecutor charged a young adult with terrorism for planning multiple attacks
on women based on his ties to the “incel” movement. Involuntary celibates (incel) can be regarded as a
“niche” community of the manosphere (see n4); French prosecutors charge “incel” for plotting attacks
on women’ (2 July 2025) <https://www.lemonde.fr/en/france/article/2025/07/02/france-charges-
teen-for-plotting-attacks-on-women-in-landmark-incel-case_6742956_7.html> accessed 1 November
2025.

¢ The Department of Law of the University of Milan and the association 1VOX-Osservatorio Italiano sui
dirifti conduct an annual hate speech survey called “Map of Intollerance”. The survey has screened
Twitter (now X) since 2016. According to the 2025 report, on April 24, 2024, when the European
Parliament endorsed the final version of the later adopted EU Directive 2024/1385 combating violence
against women, over 6.000 tweets containing negative sentiments about women were published. This
event peaked at an alarming average of 2000 sexist tweets each day, accounting for half of all public
tweets in Italian including words connected to women. Universita Statale di Milano, ‘Pubblicata I'ottava
edizione  della  Mappa  dellIntolleranza | La  Statale News’ (3 July 2025)
<https://lastatalenews.unimi.it/ pubblicata-lottava-edizione-mappa-dellintolleranza>  accessed 19
November 2025. The full report and data are available at <https://www.voxdirittiit/wp-
content/uploads//2025/04/MAPPA-DELLINTOLLERANZA-8.pdf accessed 19 November 2025.
7 Even defining whether “hate” acts as a foundation for these conducts is debated. See, #nzer alia, Barbara
Giovanna Bello and Laura Scudieri, I’odio online: forme, prevenzione e contrasto (Giappichelli 2024);
Natalie Gunthel, “The Terror of Hate. Conceptualizing Sexual Violence Against Women as Gender-
Based Hate Crime’ in Anne Wagner and Angela Condello (eds), (In)Visible Signs of Gender-Based Violence
(Springer Nature Switzerland 2025) 139.

8 See, inter alia, Filippo Viglione, ‘Riflessioni sui rimedi civilistici all’hate speech’ [2020] Rivista di Diritto
Civile 775; Roberto Bartoli, ‘Reati di opinione e costituzionalismo’ [2025] Diritto penale e processo 7;
Laura Fabiano, ‘Le potenzialita manipolative della democrazia digitale fra interessi pubblici e poteri
privati’ [2023] Dir inf e informatica 597; Therese Enarsson, ‘Navigating hate speech and content
moderation under the DSA: insights from ECtHR case law’ [2024] Information & Communications
Technology Law 384.

9 The focus is usually on diversity of voices, moral costraints to free speech, quality of information and
the role assigned to counter-speech, Jeffrey W. Howard, ‘Extreme speech, democratic deliberation, and
social media’, in Véliz (n3) 181; Maria Erdstrém and Eva-Maria Svensson, ‘Promoting Gender Equality
in Media Content. A Limitation of Freedom of Expression?’, in Gallagher and Vega Montiel (n1) 195.
10 The 2025 “Map of Intolerance” (n6) addressed sexist hate speech and selected gender stereotypes.
Ttalian hate speech tweets in 2024 showed that preconceptions about women’s inferiority in the job
market ate declining. On the contrary, body shaming is still widespread, with a concerning number of
women hating on other women. The study suggests that these data are due to self-objectification. On
the topic see also below, Section 2.

11 See, Consuelo Corradi, I modelli sociali della violenza contro le donne (Franco Angeli Editore 2008); Silvia
Fornari and Giuseppe Masullo, ‘Ripensare il fenomeno della violenza nella digital society’ [2023]
Sicurezza e Scienze Sociali 2283; Gill and Francois-Cull (n1).
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To date, legal definitions of body shaming ate embryonal. Considering
psychosocial and medical research®, we will assume that two distinct phenomena can
be included in body shaming. First and foremost, body shaming is a commonly used term
for forms of inappropriate negative interactions in which a person expresses
unsolicited opinions, comments, mockery, denigrations, or offences that target the
appearance ot the body of another'*. Thus, body shaming results from words, images, or
any linguistic affordances' that scrutinise the physical appearance of a person with the
intent or plausible awareness of the distressful psychological effects that might follow,
in terms of self-esteem deprecation and social stigmatization. Indeed, as suggested by
its own name, body shaming centers about eliciting negative emotions (shame) about

the person’s appearance'.

As such, body shaming might manifest as a form of cyberharassment or hate
speech,'” and it is regulatory neutral, as it doesn’t inherently and solely target women.
Empirical and sociological studies indicate that body shaming disproportionately
affects women'®, suggesting that these conducts might be addressed in policing gender-
based cyberhate and may positively impact women’s lives even when regulated as
unrelated to gender.

Secondly, this study contends that individual acts of body shaming must be
contextualised within the responsibilities of (social) media and advertisers, who
commercially profit from the promotion of standardised and unattainable body ideals.
Currently, the unfair pressure to conform to unrealistic body ideals manifests online in
several forms. On the one hand, perceived “flaws” in a person’s appearance are often
corrected in commercial advertisements without proper disclosure®. This includes
modifying skin tone, minimizing wrinkles, scars, or aging, and adjusting size or shapes
in the body or face appearance. Social media, on the other hand, makes design and
algorithmic governance choices that boost idealized bodies and unhealthy practices in

12 See also Angelo Maietta, ‘Online Body Shaming: analysis of cases and prospects of protection’ [2021]
Rivista Brasileira de Direito 1.

13 See below at 1 and 4.

14 As such, bodyshaming is an umbrella term that can meet the objective requisites of conduct of other
crimes, such as cyberbullying. See, Constanze Schliter, Gerda Kraag and Jennifer Schmidt, ‘Body
Shaming: An Exploratory Study on Its Definition and Classification’ [2023] International Journal of
Bullying Prevention 26.

15> On emojis and other paralinguistic digital affordances (such as likes or sharing buttons) as a form of
communication see Eric Goldman, Emojis and the Law (Santa Clara University Faculty Publications
2018); Francesca Benatti, ‘Emoticons ed emoij: riflessioni dall’esperienza di common law’ [2022] NGCC
722; Giulia Binato, ‘E” “solo un like”? Alcune riflessioni comparatistiche in materia di responsabilita
civile per la reazione a contenuti controversi pubblicati sui social network’ [2024] Legal Roots 533.

16 Maietta (n12) 3, Schliiter, Kraag and Schmidt (n14) 27.

17 See below, Section 2.

18 See below sociological research in Section 1, policies under the adoption of Norway, French and
Italian law in Section 3, and the analysis of digital platform’s systemic risks in Section 5.

19 Caitlin McBride and others, ‘Digital Manipulation of Images of Models’ Appearance in Advertising:
Strategies for Action Through Law and Corporate Social Responsibility Incentives to Protect Public
Health’ [2019] American Journal of Law & Medicine 7.
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ways that can be called into question under EU digital law. Indeed, while conforming
to beauty standards is often presented as a personal choice, it is essential to consider
the cultural constraints that brought women to be rigorously evaluated based on their
adherence to them®. Under this light, these behaviors reveal aspects that might collide
with EU core values in the digital world, including the avoidance of practices that
exploit oppressive power asymmetries” and the safeguarding of users based on
theories of digital vulnerability™.

The paper focuses on framing forms of gender discrimination and hate
speech that are based on stereotypes on body-image and idealized aesthetic pressure
under EU law. First, it constructs an interdisciplinary theoretical framework to
understand the relationship between idealized appearance and gender-discrimination.
It explores psycho-social theories on “aesthetic labor” and gender discrimination and
claborates on the influence of social media considering medical and psychological
research on and its associated harms. It then links the regulatory requests from social
sciences to human rights law (Section 1). Secondly, it expands on the opportunity of
framing individual body shaming as gender-hate speech under the Directive (EU)
2024/1385 on combating violence against women and domestic violence®™ (“the
Directive”). It reflects upon the (in)effectiveness of its measures concerning the
collective promotion of idealized bodies, as well as in relation to tools and obligations
provided by the Digital Services Act* (“DSA”) (Section 2). Subsequently, the paper
examines how these commercial practices may be addressed under consumer law as
unfair commercial practices, especially considering theories on vulnerability.
Specifically, the paper assesses measures implemented by selected European countries
(namely France, Norway, and Italy) to combat online body image pressure (Section 3).
Ultimately, it links these commercial practices to broader EU values in the digital
sphere, including a human-right oriented design of online choice architecture and
algorithmic governance (Section 4). It concludes that existing features of social
networks (such as AR-beauty filters) and the recommendation of harmful trends like
#SkinnyTok appear to inadequately satisfy the due diligence obligations posed by the
DSA on Very Large Online Platforms (VLOPs). Section 5 presents some concluding
remarks on the subject, asserting that addressing body shaming as a dual-faceted

20 Mariana P. Castillo-Hermosilla, Hedye Tayebi-Jazayeri and Victoria N. Williams, Breaking the Filtered
Lens: A Feminist Examination of Beauty Ideals in Augmented Reality Filters, in Marta Ziosi, Giovanni
Sartor, Jodo Miguel Cunha, Angelo Trotta, Philipp Wicke, Al for People, Democraticizing Al (Springer
International 2024) 98.

2l In that sense Barbara Giovanna Bello, Combating and Preventing Sexist Hate Speech Online:
Transformation in the European Legal Framework [2025] Diritto & Questioni Pubbliche 44. Corradi
(n 11); Fornari and Masullo (n11).

22 See below, Section 3.

2 Ditective (EU) 2024/1385 of the European Patliament and of the Council of 14 May 2024 on
combating violence against women and domestic violence [2024] OJ L, 2024/1385, 24.5.2024 (from
now on, Directive (EU) 2024/1385).

24 Regulation (EU) 2022/2065 of the European Parliament and of the Council of 19 October 2022 on
a Single Market For Digital Services and amending Directive 2000/31/EC (Digital Services Act) [2022]
OJ L 277, 27.10.2022, 1-102.
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phenomenon is vital to the advancement of human rights understanding within the
EU digital ecosystem.

2 “Aesthetic Labour” and Body-image Pressure: a (Gendered)
Legal Topic?

In her work on the status of women in Greek antiquity®, legal historian Eva
Cantarella frames a persistent narrative in Greek literature, wherein women are

20 and placed in a liable position®.

frequently depicted as “designed to appeal men
According to Cantarella, this trope traces back to the myth of Pandora - a woman
created by the divinities to be a “beautiful evilness” (kalon kakor’) —and it served as a
foundation of a political vision that created gendered differences and then regulated

them?.

While an analysis of Ancient Greek culture does not provide comprehensive
insights into the origin of gender hate - which transcends Western culture® - it
flluminates the recurring correlation between women’s appearance and gender

discrimination®..

In the past decades, legal studies have confronted with how feminist
movements of the Nineteenth century’> have had mild effects on the living conditions
of most women™, particularly when it comes to their safety and their opportunities for

% See Eva Cantarella, Pandora’s Daughters. The Role and Status of Women in Greek and Roman
Antiquity (John Hopkins University Press 1980).

26 On sexual objectification and gender hate, Louise Richardson-Self, Hate Speech against Women Online.
Concepts and Countermeasures (Rowman & Littlefield, Lanham, 2021) 81. Also, on women as “guilty
objects”, Orit Kamir, Framed: Women in Law and Film (Duke University Press 2000).

27 Eva Cantarella, Gli inganni di Pandora. I’origine delle discriminazioni di genere nella Grecia antica
(Feltrinelli 2019) 13.

28 Cantarella (n27)18.

2 See the analysis of Athenian male education, the marriage’s structure, and the criminalization of
homicide in Draconte’s 621 b.C. laws, wherein the murder of the adulterous woman was the only
exception to the rule; Cantarella (n29) 62-68.

30 On historical events and myths that contributed to women’s discrimination, seminally, Simone De
Beauvoir, The Second Sex (Jonathan Cape London 1953). Exploring the depiction of bodies and gender
in Japanese culture, Julia Bullock. Gender and Body in the Japanese Women's fiction (University of Hawai’l
Press 2010).

31 Pandora’s myth narrative on the “mischiefing nature’ of women recurs in several historical moments
and, particularly, in the dynamics of Germanic law and Medieval witch-hunting. See Gigliola di Renzo
Villata, ‘Persona e famiglia nel diritto medievale e moderno’ [1995] Dig. Civ.; Gerhard Koebler, ‘Diritto
germanico’ [1992] Dig. civ.

32 Dragica Vujadinovi¢, Antonio Alvarez Del Cuvillo and Susanne Strand (eds), Feminist Approaches to
Law: Theoretical and Historical Insights (Springer International Publishing 2023).

3 Depending on many factors, Women access varying “levels of privilege” based on numerous factors,
including their race, class, ethnicity, level of education, age, and sexual orientation. This might mitigate
the extent of misogynistic attacks they experience and shield them from acknowledging other women’s
experiences of marginalization. See Livia Saporito, ‘Discriminazioni di genere e multiculturalismo’, in
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equitable participation in both the private and public spheres™. As socio-historical
studies deepened their understanding of how misogynistic structures worked to this
day”, psychosocial research also investigated the relationship between body image and
gender-based violence.

Body image refers to an individual’s perceptions regarding their body,
including emotions associated to physical appearance and the degree of investment in
appraisal through body shape and size®. Social sciences indicate that culture plays a
key role in body-image development, by shaping aspiring ideals of body shapes and
sizes”’. Academic literature has recorded the standardized representations of women
in both traditional and social media, highlighting the invisibility of a significant portion
of them®™. Women’s portrayals on social media entails the overemphasis on
Eurocentric beauty standards™ and the stigmatization of bodies that deviate from the
“thin ideal"”, thereby perpetuating an ideal of female attractiveness that was solidified

Pier Giuseppe Monateti (ed), Seritti in memoria di Rodolfo Sacco (UTET 2024) 1561. In academic research
on women excluded from the Twentieth century feminist movements, and the differences between
“multiple discrimination” and “intersectional discrimination”, see Angela P. Harris, ‘Race and
Essentialism in Feminist Legal Theory’ [1990] Stanford Law Review, 581; Kimberlee Crenshaw,
‘Mapping the Margins: Intersectionality, Identity Politics, and Violence Against Women of Color’ [1991]
Stanford Law Review 1241; Mikki Kendall, Hood Feminism: Notes From the Women that a Movement Forgot
(Viking Penguin Random House 2020).

3 On the overexposure of women in politics to sexist hate speech, Rosalynd Southern and Emily
Harmer, ‘Othering Political Women: Online Misogyny, Racism and Ableism Towards Women in Public
Life’ in Karen Lumsden and Emily Harmer (eds), Online Othering: Exploring Digital Violence and
Discrimination on the Web (Springer International Publishing 2019).

% See with a review of social theories on misogynistic dynamics and an analysis of their influence on
online hate, Kate McLennan, ‘A Platform for the Patriarchy: Offline Attitudes Driving Online Violence
Against Women and Girls’ in Anne Wagner and Angela Condello (eds), (In)1isible Signs of Gender-Based
Violence (Springer Nature Switgerland 2025) 274.

3 Chen Lou, Diotima Chattoraj and Xiaotong Yu, ‘Evolution of Ideals: Body Image Portrayals and
Implications’ in Kathleen M Vandenberg and Mariah Tinger (eds), Rethinking Advertising (Springer
Nature Switzerland 2025).

37 See with analysis of the changes in attitude in Western standards of attractiveness, April Fallon,
‘Culture in the mirror: Sociocultural determinants of body image’, in T.F. Cash and T. Pruzinsky (eds),
Body images: Development, deviance, and change (The Guilford Press 1990) 80.

38 Inter alia, Gallagher and Vega Montiel (n1); Fay Anixiadis and others, ‘Effects of Thin-Ideal Instagram
Images: The Roles of Appearance Comparisons, Internalization of the Thin Ideal and Critical Media
Processing’ [2019] Body Image 181. Lou, Chattoraj and Yu (n 30).

% Eurocentric beauty standards emphasize facial features of white women, such as narrow hips, thin
noses, fair-light skin and straight hair; Aubree A. Herman, Sydney E. Brammer and Narissa M.
Punyanunt-Carter, Face Off: Exploring College Students’ Perceptions Regarding Face Filters on TikT'ok
[2024] media Watch 93. Dia Sekayi, ‘Aesthetic Resistance to Commercial Influences: The Impact of the
Eurocentric Beauty Standard on Black College Women’ [2003] The Journal of Negro Education 467.
40 “Idealised” female models often have extremely thin figures with body mass index (BMI) of 16, which
is considerably lower than “healthy ranges” between 18.5 and 24.9. See, Georgia Wallhead, Adrian
Furnham and Alastair McClelland, “The Influence of Idealised and Non-Idealised Models on the
Effectiveness of Advertisements and Body Appreciation in Females’ (2025) 10 Frontiers in
Communication
<https://www.frontiersin.org/journals/communication/articles /10.3389 / fcomm.2025.1529650/ full
> accessed 2 November 2025. These depictions are discrepant from average population-level weights
and shapes. Recent Eurostat data indicates that body mass index vatries among EU member States
showing a significant prevalence of overweight people (ranging from 31.3% in Italy to 56.7% in Latvia
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in the fashion and advertising practices of the late 1990s and has remained largely
unchanged in subsequent decades*. Moreover, women’s bodies are frequently
oversexualized” and presented as “natural” and effortless, despite these appearances
being attained through cosmetic procedures or digital retouch™®.

Social science posits that “the appearance culture*” has functioned as a

powerful counterbalance to the freedoms and liberties that women acquired through

2546

the feminist movements®, manifesting in what is termed “postfeminism”*. Leveraging

on agency and autonomy, “postfeminism” celebrated entrepreneurialism and joyful

femininity, while reducing “gitl power*”

to a sequence of repetitious, imitative, and
competitive acts of self-optimization of one’s physique, lifestyle, and psychological
attitude. The overexposure to this objectification of the female body caused women to

internalize external gaze (self-objectification)® and associate a certain body shape with

for females, and from 51.5% in France to 69.4% in Croatia, Malta, and Slovakia for males). Additionally,
ageing has a significant impact on body weight, with only 20.3% of individuals aged 16 to 24 classified
as overweight, in contrast to 63.6% of those aged 65 to 74 years (63.6%); ‘Overweight and Obesity -
BMI Statistics’ - July 2024 <https://ec.cutopa.cu/eurostat/statistics-
explained/index.phprtitle=Overweight_and_obesity_-_BMI_statistics> accessed 11 November 2025.
See also intersections with ableism in Rosalind Gill and Whitney Francois-Cull (nl).

41 Robert Gustafson, Mark Popovich and Steven Thomsen, The “Thin ideal” [1999] The Last Word 22;
Shiela Reaves and others, ““You Can Never Be Too Thin” — or Can Your: A Pilot Study on The Effects
of Digital Manipulation of Fashion Models" Body Size, Leg Length and Skin Color’ [2004] Race, Gender
& Class 140. Sarita Tripathy, ‘Cyber Risk and Gender Violence in Fashion Advertising’, in Deepanjali
Mishra, Anh Ngoc Le and Zachary McDowell, Communication Technology and Gender 1V iolence (Springer
2024) 63.

4 Howard Lavine, Donna Sweeney and Stephen H Wagner, ‘Depicting Women as Sex Objects in
Television Advertising: Effects on Body Dissatisfaction’ [1999] Personality and Social Psychology
Bulletin 1049. Gill and Francois-Cull (n1); Tripathy (41). See also below, Section 3.

43 McBride and others (n 19).

# Jolien Trekels and Steven Eggermont, ‘Beauty Is Good: The Appearance Culture, the Internalization
of Appearance Ideals, and Dysfunctional Appearance Beliefs Among Tweens’ (2017) 43 Human
Communication Research 173. In an essay on women’s legal status between the 19 and the 20t century,
Amorosi studied the entries on women inserted in Italian Legal Encyclopedias. Among the stereotypes
included in 1920’s entries for the term “woman” there are some “comparative remarks” targeting
aesthetics, including depicting French women as “slaves to the sceptre of fashion”; Virginia Amorosi,
‘Women in Factory. Legal Discourse and Construction of the Difference Between XIX and XX
Century’ [2022] Historia et Tus 5.

# Additionally, consider the contributing factors to contemporary online misogyny, including changes
in the economic context that affected the male breadwinner model, the rise of user-generated content
culture on the internet and its influence on shaping the notion of “participation”, Ging (n3), Bello (n21).
4 For a comprehensive theoretical framework of postfeminism and the role of body image in it, Sarah
Riley, Adrienne Evans and Martin Robson, Postfeminism and Body Image (Routledge London 2022).

4 The parable of the expression “girl power” from a punk-scene protest ideology to a mantra of
individual self-fulfilment is traced by Sophie Gilbert, Gir/ on Girl. How Pop Culture Turned a Generation of
Women Against Themselves (Penguin Press 2025).

48 Social sciences mutated from psychopathology the term “disembodiment”, as to indicate the process
that brought to the self-objectification of women’s body. These self-objectification approaches are
under philosophical frameworks that describe the “incorporation of the other’s gaze”, claiming that
women “are prompted to mediate their own relationship with their bodies by seeing their bodies as they are seen by others
and worrying about what these (invisible) others are seeing as they are acting in the world”. See, Giovanni Pennisi,
‘Disembodied Narratives and their Role in the Production of a Geography of Gender-Based Violence’,
in Anne Wagner and Angela Condello (eds), (In)isible Signs of Gender-Based 1 iolence (Springer Nature
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social acceptance and success”. Consequently, women’s pursuit of self-improvement

to achieve the ideal aesthetic became a form of “aesthetic labor”*

, wherein attaining
an optimal appearance through continuous body-look surveillance’ and imitation of
beauty trends became a prerequisite for social acceptance. Within that context, women

perpetuated specific stereotypes that are ingrained in gender discrimination®.

In the modern age, where digital presence became a “third dimension to the
individual™”, the convergence of artificial intelligence (AI) and social media has
amplified the focus on body-image™. Social media have a role that while similar to that
of traditional media is also differential, in that individuals in there are both spectators
and actors™.

Indeed, some of the most used social network platforms (such as Instagram
and TikTok)* are image-based platforms”, where main content shared is either

Switzerland 2025) 385. See also, Antonios Dakanalis and others, ‘Il corpo oggettivato: Media, benessere
psicofisico e differenze di genere’ [2012] Social Psychology Theory & Research 261.

4 Rachel M Calogero, Michael Boroughs and ] Kevin Thompson, “The Impact of Western Beauty Ideals
on the Lives of Women: A Sociocultural Perspective’ in Viren Swami and Adrian Furnham (eds), The
Body Beantiful (Palgrave Macmillan UK 2007).

30 The expression has been coined by Elias, Gill and Schatff who suggested that with the rise of social
media women are increasingly required to be “aesthetic entrepreneurs” and maintaining a constant state
of vigilance about their appearance. The authors implied that this pressure is not only gendered, but
that it has an increasing burdening impact depending on social class and race. See, Ana Elias, Rosalind
Gill and Christina Scharff, ‘Aesthetic Labour: Beauty Politics in Neoliberalism’ in Ana Sofia Elias,
Rosalind Gill and Christina Schatff (eds), Aesthetic Labour: Rethinking Beanty Politics in Neoliberalism
(Palgrave Macmillan UK 2017).

51 Aesthetic plastic surgery studies also shows how the exponential use of social networks amplified
people’s focus on imperfections that were not previously noted; Mauro Barone, Annalisa Cogliandro
and Paolo Persichetti, ‘In Constant Search of “Like”: How Technology and Social Media Influence the
Perception of Our Body’ (2022) 46 Aesthetic Plastic Surgery 170.

52 On how the internalisation of misogyny pits women against each other, as they might benefit from
enforcing misogynistic standards over non-compliant women, see Kate Manne, Down Girl: The Logic of
Misogyny (Oxford University Press 2017); Filipa Melo Lopes, ‘Perpetuating the Patriarchy’ [2019]
Philosophical Studies 2517. See also the findings of the Italian survey on hate speech online discussed
above in n(10).

33 The exptession comes from Elizabeth Englezos, Sign of the Times: 1.egal Persons, Digitality and the Impact
on Personal Autonomy [2023] International Journal of the Semiotics of Law, 441 who states at 442 that “we
are now mind, body and digitality”.

3 Qian Huang, Wei Peng and Soyeon Ahn, ‘When Media Become the Mirror: A Meta-Analysis on
Media and Body Image’ [2021] Media Psychology 437.

55 Marika Tiggemann and Isabella Anderberg, ‘Social media is not real: The effect of ‘Instagram v reality’
images on women’s social comparison and body image’ [2019] Now Media & Society 2183.

56 The latest annual Global Report by We Are Social, adjourned to February 2025 reports report
Facebook, Youtube, Instagram and TikTok among the top 5 social networks in use in terms of numbers
of accounts, ranging from the 3 billion users of Facebook to the 1.59 billion users of TikTok. Instagram
is also consistently the favourite social media platform in people aged 16 to 44, with TikTok performing
really high in the range 16-34; We Are Social Digital 2025 Global Overview Reports, 378-379
https:/ /weatesocial.com/wp-content/uploads/2025/02/ GDR-2025-v2.pdf last accessed 13 October
2025.

57 Instagram specifically has been addressed as an “appearance-focused media platform”, as users often
post images of themselves and frequently receive appearance-related comments. The aesthetic curation
of profiles is also deemed relevant into gaining followers. See, Jasmine Fardouly, Brydie K Willburger
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photographs or short videos. Within social media, any users can regularly share
thoughts, visions, and comments through writing, images, audio, or video and
eventually become a professional content creator™. Although this content is curated,
edited, and filtered, because of the typical modes of self-presentation of creators, who
directly speak to the audience, it is often perceived as spontaneous, natural, and
authentic”. As such, content creators brought awareness over themes of body
positivity and a wider representation of bodies”, but also increased the quantity of
content that promote body surveillance®. Specifically, influencers as individuals or

2 have affirmed themselves

entities that have a consistent audience on social networks
as a new and impactful actor within the advertisement sector® and arguably mainly
reinforced the self-objectification and self-fulfillment entrepreneurial paradigm of

post-feminisms®.

and Lenny R Vartanian, ‘Instagram Use and Young Women’s Body Image Concerns and Self-
Objectification: Testing Mediational Pathways’[2018] New Media & Society 1380.

38 Jay Daniel Thompson, John Weldon, Content Production for Digital Media (Springer Nature International
2022). Addressing content creation within labour law Tjasa Petrocnik, ‘Content creators and digital
platforms: The potential of selected EU frameworks to address the issues of digital labour beyond
platform work’, in Taylor Annabel, The Hashtag Hustle. Law and Policy Perspectives on Working in the Influencer
Economy (Edward Elgar Publishing 2025).

% Priska Breves, Lisa Paryschew and Jan-Philipp Stein, ‘Be Positive? The Interplay of Instagram
Influencers’ Body Type and Favorable User Comment on Young Women’s Perceptions, Affective Well-
Being, and Exercise Intentions’ [2024] Pshychology of Popular Media 709, 710.

% Francesca Belotti and others, ‘Online Gender-Based Violence as a Socio-Technical Issue: The Aware
Gaze of Activists and Practitioners’ (2025) 14 AG About Gender - International Journal of Gender
Studies <https://tiviste.unige.it/index.php/aboutgender/article/view/2440> accessed 8 October
2025. Breves, Paryschew and Stein (n59).

61 See also below, Section 4. Studies indicates that appearance comparison on social media has become
so pervasive that young people use negative body talking and body-shaming as a form of socialization.
See, Ruining Wang, Baojuan Ye and Peiyi Wang, Appearance comparison on social networking sites
and body shame: the role of negative body talk and perceived sociocultural influences on body image
[2025] Journal of Health Psychology, 224.

62 Influencers may be described as individuals or entities with a consistent audience on social networks,
typically assessed by their followers or content engagement. Thus, they are perceived as able to sway
consumer behavior. See, Ilaria Speziale, ‘L.a pubblicita veicolata da influencer nella normative e nella
prassi dell’autorita garante della concorrenza e del mercato’ [2025] Contratto e impresa 182, 186.

3 Regarding the challenges of delineating the legal status of influencer from a comparative perspective,
Giovanni Varanese, ‘Considerazioni sui profili giuridici dell'influencer marketing’ [2025] Annali della
Facolta Giuridica dell’Universita di Camerino 1; Laura Matia Franciosi, ‘Disciplina della pubblicita
comparative e ruolo degli influencers in prospettiva comparata’ [2024] Archivio giuridico online 163;
Beatrice Rabai, ‘Issues and Perspectives of Influencer Marketing in the Digital Ecosystem’ [2025] NAD:
Diritto, Istituzioni, societa 114.

64 See particularly a study conducted by Farci and Scarcelli on a thousand adolescents that were asked
to invent an influencer (look, interests, and content). They ended up with a female model that showed
her body in a sexualized way, Manolo Farci and Cosimo Scarcelli, Media Digitali, Genere e Sessualita
(Mondadori 2022) 103. On the shortcomings of networked activism by individuals that are also
influencers see Giulia Banfi, Michele Bonazzi, ‘Le natrrazioni digitali dellinflu-attivismo femminista’
[2024] Mediascapes journal 58; Paola Panarese, ‘Femminilita performative digitali. Le estetiche di genere
delle virtual influencer italiane su Instagram’, in Anna Lucia Natale and Paola Panatese, Donne nella storia
dei media. Antrici, artiste, influencer, tra ribalta e retroscena (Franco Angeli Editore 2024). Specifically, on the
commodification of bodypositivity, Kyla N. Braithwaite and David C. DeAndrea, ‘BoPopriation: How
self-promotion and corporate commodification can undermine the body positivity (BoPo) movement
on Instagram’ [2022] Communication Monographs 25.
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Psychological and medical research has scrutinised the correlation between
body dissatisfaction and social media consumption, particularly in relation to young
gitls®. Findings indicate alarming health consequences, including cortelations to eating
disorders and severe mental health conditions, such as anxiety, self-harm tendencies
and depression. Recent research in aesthetic medicine also verified that clients
frequently present virtual images generated by augmented-reality (AR) features

n66)

(specifically, “beauty filters”*) during consultations®”.

In response to these concerns, socio-legal studies increasingly assert that
some behaviors and practices that promote idealized beauty standard and induce
shame towards non-conformant bodies watrant regulatory intervention®. From a
human rights standpoint, a push towards regulating media portrayals of women can
already be found in standards established by international law at the end of the 20"
century”. In 1995, The UN Bejing Declaration and Platform for Action (BPfA) stated

% A systematic review conducted in 2024 examined academic literature on the impact of social media
on children’s mental health, published between 2014 and 2024 in five prominent academic databases
(Web of Science, ScienceDirect, Scopus, PuBMed and APA PsyclInfo) for a total of almost 6000 articles.
Ultimately, it concluded that in most of these studies frequent and unsupervised usage of social media
relates to high level of occurrence of several mental health conditions, including emotional
dysregulations (such as depressive symptoms and anxiety), severe self-esteem impacts and social
isolation, and body-related indicators such as body-image dysmorphia, pathological eating and weight
management. Ting Liu and others, “The Impact of Social Media on Children’s Mental Health: A
Systematic Scoping Review’ (2024) 12 Healthcare 2391. Research indicates that women are significantly
impacted later in life and that media exposure to the thin/athletic ideal increasingly affect men as well.
Sylwia Jaruga-Sekowska, Wiktoria Staskiewicz-Bartecka and Joanna Wozniak-Holecka, “The Impact of
Social Media on Fating Disorder Risk and Self-Esteem Among Adolescents and Young Adults: A
Psychosocial Analysis in Individuals Aged 16—25’ [2025] Nutrients 219.

6 See also below, Section 4.

67 Eduardo Miguel Veras and others, ‘Influence of Social Media Filters on Plastic Surgery: A Surgeon’s
Perspective on Evolving Patient Demands’ [2025] Cureus 3. The study collects data from surgeons
practicing in North America, Europe, Asia, Africa, and Latin America. None of the respondents
reported that patients never or rarely mention beauty filters, with 61.8% choosing often and 10.3%
choosing always.

% Anne Wagner and Angela Condello, ‘Unveiling the Paradox: Navigating the visibility and Invisibility
of Gender-Based Violence’ in Anne Wagner and Angela Condello (eds), (In)Visible Signs of Gender-Based
Viiolence, vol 1 (Springer Nature Switzerland 2025); Margaret Gallagher, ‘Gendered Disinformation and
Platform Accountability’ in Gallagher and Vega Montiel (n1). Leveraging on law and economics, legal
scholars have also proposed that a curtailing of the body pressure on women might and should be
accomplished by tax incentives; McBride and others (n19).

% See the analysis of Magdalena Lagiewska, ‘Gender-Based Violence in Cyberspace: An International
Law Perspective’, in Anne Wagner and Angela Condello (eds), (In)1isible Signs of Gender-Based 1Violence,
vol 1 (Springer Nature Switzerland 2025) 215. Notably, however, the 1992’s UN Convention on the
Elimination of All Forms of Discrimination Against Women of (CEDAW) missed any reference to
measures to address violence against women. Following the powers granted to it by art. 21 of the
Convention, the CEDAW Committee has issued three General Recommendations, recognizing
violence against women as a public concern. The most recent Special Recommendation, Special
Recommendation n. 35/2017, provided that the prohibition of gender-based violence against women
has evolved into a “principle of customary international law” and it takes into account that gender-based
violence occurs “in all spaces of human interactions”, including “contemporary forms of violence
occurring online”. See Diego Badell and Esther Barbé, “The European Union and the Fragmentation of
the International Human Rights Regime: The Case of Violence Against Women’ in Oriol Costa, Eduard
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that greater contribution to the enhancement of the position of women would come
from promoting “a balanced and non-stereotyped portrayal of women in media””". Accordingly,
the document sustained that changes should be made in advertisement and consumer

laws, where “continuned projection of negative and degrading images of women in media

71 72
” < - ]

communication'” “reinforces women’s traditional roles’™’. The Council of Europe Convention
on preventing and combating violence against women and domestic violence of May
11,20117 (also known as the “Istanbul Convention”) — which represents a regionalized
response to gender-based violence - also recognizes the role of media and of the
information technology sector in combating violence against women’, advocating for

the implementation of soff /aw and voluntary instruments”.

3 Body Shaming as Gender-hate Speech: Cyber Harassment
and Cyber Incitement to Hatred Under the EU Directive 2024/1385

In May 2024, the European Union adopted a landmark piece of legislation
intended at harmonizing policy responses to gender-based violence in all its Member

States, the Directive 2024/1385 on combating violence against women’®

(from now
on “the Directive”). The law is to be implemented by June 2027. It is part of the
“Gender Equality Strategy” that was released by the Commission in 2019, which has
been beneath several actions of the European Union, including the conclusion of the

process of EU’s accession to the Istanbul Convention in 20237,

Prominently, art. 2 of the Directive defines violence against women as “a// act
of gender-based violence directed against a woman or a girl becanse she is a woman or a girl or that

Soler I Lecha and Martijn C Vlaskamp (eds), EU Foreign Policy in a Fragmenting International Order (Springer
Nature Switzerland 2025) 90.

70 “‘Beijing Declaration and Platform for Action, Beijing +5 Political Declaration and Outcome’, Section
J, Strategic Objective ].2. para 243 (UN Women — Headguarters, 23 July 2025)
<https://www.unwomen.org/en/digital-library/publications/2015/01/beijing-declaration> accessed
3 November 2025.

" Beijing Declaration and Platform for Action, Section J, Para. 236.

72 Beijing Declaration and Platform for Action, Section J, Para. 236.

73 Council of Europe Convention on preventing and combating violence against women and domestic
violence (Istanbul Convention) [2011] CETS 210.

7 Francesca Poggi, “Violenza di genere e Convenzione di Istanbul: un’analisi concettuale’ [2017] Diritti
umani e diritto internazionale, 51.

75> Specifically, art. 17 of the Istanbul Convention on the “Participation of the private sector and the
media” provides that parties to the Convention shall encourage “the private sector, the information and
communication technology sector and the media, with due respect for freedom of expression and their independence, fo
participate in the elaboration and implementation of policies and to set guidelines and self-regulatory standards to prevent
violence against women and to enbance respect for their dignity”; Instanbul Convention (n73).

76 Directive (EU) 2024/1385 (n23)

77'The EU signed the Istanbul Convention in 2017, yet the ratification was blocked for years, following
the opposition of several Member States with referral to an appropriate legal basis for the EU action.
The issue was then addtessed by the CJEU in its Opinion 1/19 of October 2021. See, Badell and Barbé
(n69) 97.
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affects women or girls disproportionately, that result in or are likely to result in physical, sexual,
psychological or economic harms, including threats of such acts, coercion or arbitrary deprivation of

. While the Directive’s competence is

liberty, whether occurring in public or in private life
based on judicial cooperation in criminal matters of exploitation of women and
children and computer crime - based on Art. 82(2) and 83(1) of the Treaty on the
Functioning of the European Union (TFUE)” - the provisions does not appear to be

strictly limited to criminal law.

Indeed, the Directive express the ambitious project of prioritizing the
experiences and needs of victims* and intercept sexist and misogynous conducts at an
early stage®’, showing awareness that many biases may not be directly apparent®. First,
it contains provisions on compensation®, and measures on the removal of certain
online material under the Digital Services Act*. Secondly, it pushes towards the
undertaking of preventive measures by Member States, including implementing
education systems that develop digital skills and critical engagement to enable people
to identify and address forms cyberviolence®. Coherently, the EU legislator states that
the Directive establishes a minimum legal framework on the matter, as Member States
are free to adopt and maintain more stringent criminal rules*, along with finding other
appropriate measures to implement effective, comprehensive, and coordinated policies
that prevent and combat all forms of hate against women®.

78 Directive (EU) 2024/1385 (n23), att. 2(a).

7 Consolidated version of the Treaty on the Functioning of the European Union [2012] 326 O] C 47.
On the basis and history of the proposal, Carlotta Rigotti, Clare McGlynn and Franziska Benning,
‘Image-Based Sexual Abuse and EU Law: A Critical Analysis’ [2024] German Law Journal 1472. Sofia
Braschi, ‘L.a nuova direttiva sulla lotta alla violenza contro le donne e alla violenza domestica e le sue
ricadute nell’ordinamento nazionale’ [2024] Diritto penale e processo 1367.

80 See in the Directive (EU) 2024/1385 att. 36 on the strengthening of knowledge and training amongst
law enforcement agents and legal professionals, art. 20 on the disclosure of past sexual conducts and
other intimate details during trials, and art. 33 on specific support for victims facing intersectional
discrimination. In analysis, Rigotti, Glynn and Benning (n79), 1487 who talk of an “holistic”” approach.
81 Overall, the Directive to embrace a read of gender equality that embraces the “transformative actions”
needed to bring gender equality, which include the “modification of cultural patterns of conduct”;
Erdstrém and Svensson (n9) 200.

82 Directive (EU) 2024 /1385 (n23), Recital 25. The Ditective also explicitly argues for a tise of awareness
on gender-based violence as a manifestation of historically rooted structural unequal power relations
between women and men and contains remarks on the need of taking an intersectional approach. See,
Directive (EU) 2024/1385 (n23), Recital 10.

8 Directive (EU) 2024/1385 (n23), art 24, Compensation from offenders.

84 Directive (EU) 2024/1385 (n23), art 23, Measures to remove certain online material.

85 Directive (EU) 2024/1385 (n23), art 34, Preventive measutes. Specifically, the preventive strategy is
described as a comprehensive approach composed of primary, secondary, and tertiary preventive
measutes in the Directive (EU) 2024/1385 (n23), Recital 73. In this categotization, primary preventive
measures are described as actions aimed at preventing violence from occurring. Secondary preventive
measures are those needed to detect violence early and prevent its progression. Tertiary measures are
aimed at preventing reoffending and revictimization and properly managing the consequences of the
violence.

8 Directive (EU) 2024/1385 (n14), Recital 17.

87 Directive (EU) 2024/1385 (n14), Recital 83.
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Under these premises, art. 7 and 8 of the Directive frame cyber harassment
and cyber incitement to violence or hatred as criminal offences. At least two of the
hypotheses included in these articles are of interest under their potentiality to address
individual or collective acts of gender-based body shaming. Specifically, art. 7, para,
lett. b) of the Directive asks Member States to ensure the criminalization of
intentionally “engaging, together with other persons, by means of 1CT, in publicly accessible
threatening or insulting conducts directed at a person, where such conducts are likely to cause serious

psychological harm to that person™”

. Art. 8, para. 1, then describes cyber incitement to
violence or hatred as intentionally ““znciting violence or hatred directed against a group of persons
or a member of such group, defined by reference to gender, by publicly disseminating, by means of ICT,
material containing such incitement’. Paragraph 2 of the same article specifies that Member
States may choose to punish only conducts that “are carried out in a manner likely to disturb
public order or which is threatening, abusive, or insulting”. Art. 23 of the Directive ultimately
establishes coordination with the limited liability regime of providers of intermediary
services under the DSAY, categorizing online publicly accessible materials referred in

90

art. 7 and 8 of the Directive as a type of illegal content™, which may be subject to

removal orders for service providets in accordance with art. 9 of the DSA™.

Arguably, art. 8 of the Directive contains a first attempt at the definition of
“cyberhate” under EU law”, at least when it comes to online gender-based hatred
conducts”. The Directive clearly embraces the need of special criminalization®. The
Directive’s recitals articulate this necessity as stemming from factors related to both
gender-hate being an exacerbation of historical structural unequal dynamics” and the

peculiarities of cyberhate”, comprising the facilitative nature of online anonymity,

b

8 It should be noted that also art. 7, para, lett. d), while aims at punishing hypothesis of non-consensual
sharing of data of the victim (see above n4 on doxxing), might be read to include some conducts that
are related to bodyshaming.

8 See the backbone of the limited liability regime provided by the Digital Setvices Act (n24), in Chapter
1I.

% As known, art. 3, lett. h) of the DSA contains a quasi-tautological definition of “illegal content” which
is meant to be any information that “in itself or in relation to an activity, including the sale of products
or the provisions of services, is not in compliance with Union law or the law of any Member State which
is in compliance with Union law, irrespective of the precise subject matter or nature of that law”.

91 Digital Services Act (n24), art. 9. Orders against illegal content.

92 The European Union has repeatedly stated that hate speech is incompatible with the European
Union’s common values, as enshrined in the EU Treaties and the EU Charter of Fundamental Rights.
Yet, before the adoption of the Directive the only EU act specifically addressing hate speech was
Council Framework Decision 2008/913/JHA of 28 November 2008 on combating certain forms of
expressions of racism and xenophobia by means of criminal law. More recently, see also the Code of
Conduct + (n104).

93 See Braschi (n79) 1375.

% Vagia Polyzoidou, Digital Violence Against Women: Is There a Real Need for Special
Criminalization?’ [2024] International Journal for the Semiotics of Law - Revue internationale de
Sémiotique juridique 1777.

% Directive (EU) 2024/1385 (n23), Recital 10.

% Directive (EU) 2024/1385 (n23), Recital 17-18.
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transnational dissemination, and the ease of content reproduction”. As such, the
Directive’s description is broad and requires Member States to tackle cyberhate against
women, either in terms of public order or whenever an act cause significant distress to
the victim. Apart from that, the illicit nature of the conducts seems to be defined

exclusively by “hate” towards a specific “gender””

, avoiding any clear referral to how
these conducts also express themselves through power dynamics and the perpetration
of stereotypes”. Body shaming well exemplifies these dynamics'”, as targeting the female

body through objectification and ridiculing serves as a means of oppression.

Practical criticalities are anticipated in the implementation of art. 7 and 8 of
the Directive regarding the classification of specific gender-based aggressions — such
as those that target the appearance of women — as plainly hateful, and, consequently,
as illegal content subject to the due diligence duties —and powers'"' —assigned to online
platforms. Guidance may be derived from soft law and self-regulatory instruments
established by the DSA'”, particularly the codes of conducts under art. 45 and 46 DSA,
which are potentially underutilised'”. These two instruments enable the EU
Commission to offer guidance and uniformity in the tackling of specific challenges
connected to illegal content and systemic risks of online platforms (art. 45), as well as
issues arising from unfairness and datafication in online advertising practices (art. 46).

97 See, inter alia, Giovanni Ziccardi, L'odio online. Violenzga verbale e ossessioni in rete (Raffaello Cortina
Editore 2016); Claudia Morini, Countering online sexist speech in the European legal context: Between
present commitment and future challenges [2024] QIL 17; Barbara Giovanna Bello and Laura Scudieri,
I’odio online: forme, prevenzione e contrasto (Giappichelli 2024).

%8 It is unclear the meaning the Directive gives to “womanhood” or gender. In its preamble (considering
10) the Directive seems to follow theories on the social and performative construction of gender, where
misogyny is attached to socially constructed expectations on gender roles and thus not related to
attributes of biological sex. See, seminally the work of Judith Butler, Bodies that matter — on the discursive
limits of sex (Routledge 1993). Art. 1, para. 2 of the Directive on its scope of application states that
Chapter 3 to 7 of the Directive apply to all victims of offences of violence against women, regardless of
their gender. These five Chapters include support to victims, access to justice, prevention and eatly
intervention, coordination between Member States and at Union level, and the relationships with other
Union acts. However, all definitions of crimes and conducts that are deemed to be gender-based
violence are included in Chapter 2, leading to a puzzling situation. Practically, this solution seems to end
up applying access to justice provisions on gender-based violence to individuals “notwithstanding their
gender”, whereas the specific conducts that are deemed as gender-based violence seems to be carved
out, as if they were intended for a narrower interpretation of “woman” which is never cleared within
the Directive.

9 Scholars have argued that the referral to “hate” is conceptually wrong, since these conducts are more
propetly motivated either by stereotypes and biases, the enforcement of power dynamicsm or
resentments against specific individuals. Natalie Gunthel (n7) 141, Morini (n97) 17.

190 Consuelo Corradi (n11), Fornari and Masullo (n11). See also n6.

101 Reading the due diligence obligations posed by the DSA in terms of corresponding powers of the
digital platforms see Ugo Ruffolo, Cesare Pinelli, I diritti nelle piattaforme (Giappichelli 2024), Luca
Olivieri, ‘Poteri delle piattaforme e private enforcement: riflessioni sull’art. 54 del Digital Services Act’
[2025] NLCC 749.

102 Directive (EU) 2024/1385 (n23), Recitals 83-86.

103 On the advantages of co-regulation and voluntatry self-regulatory instruments in online content
moderation, see Antonio Punzi, ‘Governance condivisa: la regolazione dei contenuti in rete oltre la
separazione tra pubblico e privato’ [2024] Giur it 457.
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On January 2025, the Commission released its positive assessment under art.
45 DSA of the “Code of conduct countering illegal hate speech online +” (from now
on, Code of Conduct+)'" that was proposed by the 12 signatories of a previous self-
regulatory code adopted in 2016'”. In referencing both Framework Decision
2008/913/JHA on combating certain forms and expressions of racism and the
Directive, the Commission did not urge platforms to tackle gender-hate as hate speech
as of now'", as the text of the assessment opinion states that “/egal developments” [to the
EU notion of hate speech] may concern the criminalization of specific forms of gender-based hate speech
(misogyny online) as defined in Directive (UE) 2024,/ 1385 on combating violence against women'" .
It remains to be seen whether changes brought about by Member States’
implementation of the Directive by Member States would prompt social media
platforms to address gender-hate as a specific category in their community guidelines.
The community guidelines currently include gender-based hateful conducts in
different areas guidelines, which are challenging to navigate'”. Morteover, social
networks have a higher tolerance for certain content — including body shaming - when
targeted to “public adult figures”'”.

On another note, no codes of conduct on online advertising under art. 46
DSA have been discussed yet'’ and the policy reports of the EU on sexist
advertisement appear to be last dated to 2018 and mainly refer to the international

104 “The Code of Conduct on Countering Illegal Hate Speech Online + | Shaping Europe’s Digital
Future’ <https://digital-strategy.cc.curopa.cu/en/library/code-conduct-counteting-illegal-hate-
speech-online> accessed 25 November 2025. Signatories include several social media VLOPs, including
Facebook, Instagram, TikTok, Snapchat, Twitch, YouTube, and X. The voluntary commitments
undertaken by these platforms refer to transparent policies and terms and conditions on online hate
speech (commitment 1), high thresholds for reviewing notices within 24 hours (commitment 2),
transparency on data (commitment 3-4), along with supporting tools and approaches on counter-and
alternative narratives, as well as the financing of educational programs to combat hate speech
(commitment 5).

105 See Antonio Punzi (n103) commenting on the previous version of the code.

106 Para 1.1. of the Code of Conduct+ still talks of “illegal hate speech as defined by applicable laws,
including the Framework Decision 2008/913/JHA of 28 November 2008 on combating certain forms
and expressions of racism and xenophobia by means of criminal law, as transposed in national
jurisdictions, as well as possible forthcoming updates to this Framework Decision, where relevant”.

107 Commission Opinion of 20.1.2025 on the assessment of the Code of conduct on counteting illegal
hate speech online+ within the meaning of Atrticle 45 of Regulation 2022/2065 C[2025] 446, para. 18.
See also, para. 5

108 For instance, to date Meta, which controls both Facebook and Instagram does not include in their
community standards a specific referral to gender-hate, yet it provides pages of community standards
on violence and incitement to violence, hateful conducts, and bullying and harassment. The latter
includes examples of sexual harassment, unsolicited and statements of inferiority of physical appearance,
but it also carves out exceptions for “adult public figures”. ‘Bullying and Harassment | Transparency
Centre’ <https://transparency.meta.com/ policies/community-standards/bullying-harassment/>
accessed 24 November 2025.

109 For instance, Meta Community Guidelines states that “Everyone is protected from being
purposefully exposed to statements of inferiority of physical appearance, “but for adult public figures”.
ibid.

110 Codes of Conduct under the Digital Services Act | Shaping Europe’s Digital Future’
<https://digital-strategy.ec.curopa.cu/en/ policies / dsa-codes-conduct™> accessed 25 November 2025.
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"', Finally, it should be stressed out that despite the

framework we considered above
emphasis on the potentialities of these instruments, code of conducts remain voluntary
and non-binding, as their function in the bettering of the online environment is within

spontaneous cooperation and positive actions''.

To conclude, one of the Directive main criticalities seems that it provides
Member States positive obligations mainly within criminal law, so it may fall short on
addressing cultural implications of gender-hate. This shortcoming may be due to the

3 There are

act’s primary competence being coordination on criminal matters
however several other aspects of gender-hate that the EU could have tackled within
its competences in the internal market. Indeed, the EU has previously taken regulatory
acts that refined unfair commercial practices'* and directly regulated online

advertising'"

. Given the Directive’s repeated mentions of structural inequalities, it feels
underwhelming that it has not considered how commercial practices and media affect

gender-hate, especially when it comes to advertising and social media.

4 Body Image and the Law: Comparative Law Perspectives on
the Commercial Promotion of Idealized and Unrealistic Beauty
Standards

In the past years, “digital vulnerability” has been presented as a concept that
116

challenges existing understandings of European consumer law °.As technology

11 ‘Briefing European Parliamentary Research Service — At a glance. March 2018. Sexism in advertising’
https:/ /www.eutopatl.europa.cu/RegData/etudes/ATAG/2018/614730/EPRS_ATA(2018)614730_
EN.pdf accessed 25 October 2025. A recent comparative study by the European Advertising Standard
Alliance and the French Conseil de ’Ethique Publicitaire also shows that there is still broad cultural
difference in Europe with the perception of gender discrimination and sexism on advertising. ‘Conseil
de ’Ethique Publicitaire -Opinion of the CEP, with the assistance of the EASA: “Europe, advertising
self-regulation and cultural diversity < > last accessed 27 October 2025.

112 Julian Jaursch, “What DSA codes of conduct for online advertising can achieve’ [2024] Interface 1,
43.

113 See also the challenges with the EU accession to the Istanbul Convention (n77).

114 See below Section 3.

115 See political advertisement, Max Zeno Van Drunen, Natalie Helberger and Ronan O Fathaigh, “The
Beginning of EU Political Advertising Law: Unifying Democratic Visions through the Internal Market’
[2022] International Journal of Law and Information Technology 181.

116 See, ex multis, Camilla Crea and Alberto De Franceschi, The New Shapes of Digital Vulnerability in
European Private Law (Nomos, 2024). Theories of vulnerability have been traditionally developed within
the implementation of the Directive 2005/29/EC of the European Patliament and of the Council of 11
May 2005 concerning unfair business-to-consumer commercial practices in the internal market and
amending Council Directive 84/450/EEC, Directives 97/7/EC, 98/27/EC and 2002/65/EC of the
Eutropean Patliament and of the Council and Regulation (EC) No 2006/2004 of the European
Parliament and of the Council (Unfair Commercial Practices Directive) [2005] 149 O] 22 as modified
by Directive (EU) 2019/2161 of the European Patliament and of the Council of 27 November 2019
amending Council Directive 93/13/EEC and Directives 98/6/EC, 2005/29/EC and 2011/83/EU of
the European Parliament and of the Council as regards the better enforcement and modernisation of
Union consumer protection rules [2019] 328 OJ 7. Arguably, a rethinking of the concept vulnerability
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changed traditional power dynamics'’, the distinction between a “reasonably well-
informed'"®” consumer and a vulnerable one due to personal characteristics in the
digital market'"”. Behavioural sciences have also dismantled neoliberal theories'”,
revealing how human brains rely on shortcuts and cognitive biases, so that assuming

their reasonableness feels like a stretch.

In the digital world, where choices are shaped by manipulative design
strategies'”!, extensive profiling techniques and opaque data practices, individuals often

lack the knowledge and expertise necessary to make informed choices. Thus, they

transform into vulnerable consumers'?

123

. As persuasion is not an intrinsically coercive
technique'®, the digital world poses a constant threat to informed-decision making due
to interferences between consumerism and data collection practices'*. Indeed, tech
glants’ profiling techniques allow them to tailor marketing offers to the subject by
knowing their contractual party in an unprecedented way'®, resulting in a “one-to-one

experience'””. In that context, theories of digital vulnerability suggest that consumer

in EU law is anchored to the study on ‘Consumer vulnerability in key markets of the European Union’

by the European Commission of 2016 which proposed the adoption of a more comprehensive

definition of a vulnerable consumer, emphasizing how sociodemographic characteristics, behavioural
characteristics, personal situation, and market environment can have a significant effect on consumption

decisions. See, Federico Ferretti, “The Consumer Image under EU law: average, rationally bounded and

dispositionally vulnerable. What are the prospect for protection in digital markets?’ [2025] Common

Market Law Review 121.

17 See, inter alia, Oreste Pollicino, “Vulnerability in the digital age’, Emilia MiScenic, ‘Information,

Transparency and Fairness for Consumers in Digital Environment’, Catalina Goanta, Irina Domourath,

‘Digital Vulnerability as a Power Relation: Hyper-and Hypo-Autonomy and Why Thick Privacy Matters’,
all in Camilla Crea and Alberto De Franceschi, The New Shapes of Digital 1 ulnerability in European Private
Law (Nomos, 2024). Begofia Gonzalez Otero, “Towards a General Principle of Vulnerability: Is Private
Law Ready for the Digital Age?’ in Armando Aliu (ed), Artificial Intelligence and the Rule of Law: The Age of
Legal Tech and Digital Governance in a Fractured Digital World (Springer Nature Switzerland 2025).

118 Francesco Mezzanotte, Né Homo Oeconomicus né Homer Simpson: il “consumatore medio” nella

direttiva sulle pratiche commereciali sleali’ [2025] NGCC 374.

119 Emilia Miscéeni¢, ‘Legal Risks in Development of EU Consumer Protection Law’ in Emilia Mis¢enic,
Aurélien Raccah, (eds), Legal Risks in EU Law: Interdisciplinary Studies on 1egal Risk Management and Better
Regulation in Europe (Springer 2016) 135. Most scholars attribute the fundamentals of current theories on
consumer vulnerability to the studies of Martha Fineman, conceptualizing vulnerability as universal.

Martha Fineman, “The Vulnerable Subject: Anchoring Equality to Human Condition” [2008] Yale
Journal of Law and Feminism 1. See, énter alia, Christine Riefa, ‘Protecting Vulnerable Consumers in the
Digital Single Market’ [2022] European Business Law Review 607. Ferretti (n116).

120 See seminally, Cass R. Sunstein, Bebavioral Law & Economics (Cambridge University Press 2012).

121 See also below, Section 4.

122 Misceni¢ (n119).

123 James Williams, ‘Ethical dimensions of persuasive technology’, in Véliz (n3) 281.

124 See, Stefano Pagliantini, ‘L’interferenza ascosa tra GDPR e diritto dei consumatori: appunti per una

tassonomia’ [2023] 2212; Gianclaudio Malgieri, Vulnerability and Data Protection Law (OUP 2023).

125 So that in all stages, from advertising, precontractual informing, contractual conclusion and post-
contractual stage, consumers are at risk either for their position or the specifics of the digital service or
the product offered; Emilia Miscenié, (n117). See also Andrea Amidei, La tutela del consumatore
“profilato”: obblighi informativi e asimmetrie negoziali [2025] Giur it 461.

126 In those terms, Federico Galli, Afgorithmic Marketing and EU Law on Unfair Commercial Practices
(Springer 2022) 81. See also concerns within the text of Directive 2019/2161, which allows business to

offer customized pricing based on algorithmic profiling, putting once again the burden on the consumer
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vulnerability has become the norm rather than the exception in the EU’s digital single

market, so that legislation should focus on requiring business to behave more fairly'".

Even scholars that do not believe the consumer became vulnerable “per se”, have

128

argued for a more flexible approach to consumer personas =, balancing individual and

group vulnerabilities with transparency of commercial practices, particulatly within
data profiling.

As seen, social and medical sciences have brought light on the vulnerability

of women as a group towards aesthetic pressure'”’

130

. Accordingly, scholars suggest that
we might need to redefine bodily autonomy ", taking into consideration how the digital
environment may be the scenario for several non-consensual interferences with

people’s representation of their own body"™

. Specifically, scholars are hinting at the
emergence of a new field of law that has been described as body-image law'” and
pertains to laws and actions aimed at improving peoples’ relationships with their body

image.

Among measures that have been ascribed to body image law, are those aimed
at curtailing the ramifications of exposure to content and advertising where models or
famous people are exceptionally thin or present unrealistic features due to digital
retouching. We will take into consideration three European countries, namely Norway,
France, and Italy. These three countries all show a recent interest in contrasting
advertisement practices that promote body-pressure. They also differ in the type of

to contest these practices under the rights guaranteed by the GDPR; Andrea Amidei, ‘La tutela del
consumatore “profilato”: obblighi informativi e asimmetrie negoziali’ [2025] Giur it 462.

127 Riefa (n119). Crea (n110).

128 Mezzanotte (n118), Roberto Senigaglia, ‘Consumatore, vulnerabilita e principio di trasparenza tra
razionalita e bias cognitivi’ [2024] NGCC 1522.

129 An interesting take on the concept of women vulnerability comes from the analysis of cybersecurity
standards in communication technologies, where vulnerability has also been defined as “the probability
that threat capability exceeds the ability to resist the threat”, Bhaswati Sahoo and Prasant Kumar
Pattnaik, Cybersecurity Analysis and Phishing Attack, in Deepanjali Mishra, Anh Ngoc Le and Zachary
McDowell, Communication Technology and Gender Violence (Springer 2024) 31.

130 Arguing for the inadequacies of existing legal theoties on women’s bodies with referral to the body
as “data” and concepts of data protection, Irma van der Ploeg, “The Body as Data in the Age of
Information’, in Kirstie Ball, Kevin D. Haggerty, David Lyon, Routledge Handbook of Surveillance Studies
(Routledge 2012). Arguing for an extension of bodily integrity to ‘one’s right to maintain autonomy with
regard to intervention or influence over one’s body online’, Lyndsey Scott, “Your Body Should Not
Belong to the Internet: Online Bodily Integrity in the World of Deepfake Pornography’ in Marta Ziosi
and others (eds), AI for Pegple, Democratizing AI (Springer Nature Switzerland 2024).

131 This has been discussed particularly with the rise of degpfakes and non-consensual image-abuse. See
Rigotti, McGlynn and Benning (n 79).

132 Marylin Bromberg authored the first monograph on the topic. She appoints several regulatory
policies, including laws forbidding the altering of model’s images to make them appear thinner,
regulations forbidding certain wordings from advertisement (such as the attribute “plus size” on
clothing) or instruments requiring individuals to have a minimum body mass index to model. Under a
comparative perspective, the first country in the world to legislate on issues of body image was Israel,
which passed the Law for Limiting Wight in the Modeling Industry, 5772-2012 in 2012. Marilyn
Bromberg, Body Image Law. Revolutionising Images of Thin-Ideal Women (Routledge 2025).
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measures they employ, the sources of these provisions, and the interests they namely

satisfy'”.

4.1 Body-image Pressure as a Public Health Issue in French

Law

France approached concerns related to idealized body standards and aesthetic
pressure as a matter of public health. In 2009 a proposal targeting the criminalization
of pro-anorexia content (“incitement to excessive thinness by publicizing of any
kind"?*’) was eventually rejected by the Senate'”. Some years later, France’s Senate
approved a series of measures with the aim of preventing eating disorders and body
dissatisfaction, which were included in the law no. 2016-41 for the modernization of
the health system (/o7 santé) . Specifically, the law of 2016 added Chapter 13 to Part 12
of the public health code (code de la santé publigue), dedicated to women’s rights and the
protection of children’s and adolescents’ health. The new Chapter regulates “nutrition
and advertisement”, requiring transparency whenever a commercial photograph of a
person acting as a2 model”” has been modified to slim or thicken (“affiner on epaissir”)
the person’s body. A later modification of the public health code introduced art. L.

133 See, Marilyn Bromberg, Madeline Hay, Thomas Fitzgerald and Catarina de Freitas, “You Are
Beautiful, No Matter What They Say”: Applying An Evidence Based Approach To Body Image Law
[2019], Issues in Law & Medicine 183. Michael Stuart, Failure to Influence: Legislation Requiring Social
Media Influencers to Disclose their Retouched Images Will not Address Youth Body Image Concerns
[2024] University of Miami International and Comparative Law Review 463. In common law countries,
scholars questioned practicality and enforceability of French and Norway law. Common criticisms are
based on two reasonings. First, they cite research that shows no association between labelling and user’s
critical appraisal of content, also due to limited advertising literacy. This is deemed to show that the
labelling does not bring any effective benefit. Secondly, these scholars contend that banning digital
retouch results in improving body satisfaction, since comparison appearance is stronger within people
that the user know. Both arguments seem to underestimate the collective dimension of these
phenomena. First, the promotion of digital literacy is a goal of current democracies, as the lack of these
competences is beneath many threats to fundamental rights. Second, appearance comparison cannot be
isolated from the “beauty culture”: the “people we know” are part of the same society that is based on
the (commercial) promotion of idealized body standards. See above, Section 1.

134 Proposition de loi visant a lutter contre les incitations a la recherche d'une maigreur extréme ou a
l'anorexie, Rapport n° 439 (2007-2008), déposé le 2 juillet 2008 https:/ /www.senat.fr/rap/107-439 /107-
4390.html

135 Rachel F Rodgers and Katherine Laveway, ‘Retouchée Au Féminin: The Gendered Nature of the
French Law Mandating Labeling of Digitally Modified Images’ (2021) 10 Laws 62.

136 Loi n° 2016-41 du 26 janvier 2016 de modernisation de notre systéme de santé. See, Matie Mesnil,
‘Les enjeux spécifiques aux femmes dans la LFSS pour 2016 et la loi sante’ [2016] Journal de Droit des
la Santé et de I’Assurance Maladie 52. The law of 2016 also added Book I14zs to Part 13 of the public
health code (code de la sante publique), introducing measures on combating eating disorders and health
requirements for working as a model. These includes regular health checks, the need for a medical
certificate proving a healthy body mass to stay enrolled in a model agency and fines for advertising
companies that employ underweight models. Bromberg and others (n133) 193.

137 French law has long included a specific juridical status of modelling as a profession (mannequin). The
definition is included into art. .7123-2 of the labour code (Code du travail); Francois Corone, ‘La
définition juridique du mannequin: Méli-mélo drame en quéte d’interprétation’ (1995) 9 LEGICOM 3.
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2133-2"% detailing that any commercial photograph of a model where the body
appearance has been altered to bear the label “photographie retouchée” (retouched image).
Violations of the requitement by advertisers are heavily sanctioned'”. However, the
law provided no specific requirements of width and visibility of the label, presumably
lowering the impact of the legislation for consumers'®.

According to French scholars these provisions, while gender-neutral, were
originally presented for debated in the French Senate as part of the strengthening of
women’s rights, as these issues disproportionately affect women'*!. Coherently,
empirical legal research conducted shortly after the enactment of the law in 2021 found
that the “retouched photograph” label appeared in approximately 30% of
advertisement portraying female, 20% of advertisement portraying mixed-gender and
none of those depicting only men'*.

In 2023, France also adopted a comprehensive legislation on influencer
marketing with law n. 2023-451 of June 9, 2023'*, which aims at contrasting “influencers’
abuses on social networks™"’. The law was revised shortly after, in 2024, due to concerns
of its compatibility with the EU Digital Services Act'®. In its current version, the law
n. 2023-451 applies to any individual or entity that, under its art. 1, can be qualified as
exercising an online activity of “ifluence commercial ™ (from now on, “influencers”). An

138 Ordonnance n°2016-462 du 14 avtil 2016 - art. 3 (VD). The following Décret ne 2017-738 du 4 mai
2017 relatif aux photographies a usage commercial de mannequins dont I'apparence corporelle a été
modifice.

139 Fines of up to 37.500 euros ot 30% of the costs of advertisement, Art. L. 2133-2 CPS.

140 See, Rodgers and Laveway (n 135).

141 See, Mesnil (n136), Rodgers and Laveway (n 135).

142 Rodgers and Laveway (n 135).

143 1,01 n° 2023-451 du 9 juin 2023 visant a encadrer l'influence commerciale et a lutter contre les dérives
des influenceurs sur les réseaux sociaux, available at
https:/ /www legifrance.gouv.fr/loda/id/JORFTEXT000047663185/2025-10-31

144 Thibaut Douville, Emmanuel Netter, ‘La loi sur influence commerciale ou le déclin du droit
commun’ [2023] RTDCom 859, 863.

145 The European Commission expressed concetns with the provisions of the law that regulated
obligations by intermediaries (art. 10-11-12-15) in a letter of August 2024. Those norms, while explicitly
citing the DSA, seemed to complicate or contradict its provisions. Specifically, art. 10 required
intermediaries to provide functionalities for creators to comply with the transparency obligations put
on influencers by art. 5 of the law. The following articles “doubled” provisions on the signaling of illicit
content, by expressly targeting the removal of contents that violate the influencers law. The first
legislative solution to these concerns sounded recursive, adding an art. 18 to state that articles would
have only entered into force after their declaration of conformity to EU law. The articles were finally
abrogated in the spring of 2024 with the law n. 2024-364 of April 22, 2024; Thibaut Douville, Emmanuel
Netter, La réécriture imparfaite de la loi influencer’ [2025] RTDCom, 98, 100.

146 French scholars contend that the expression is a questionable translation of the English terms
“influencer marketing”. Consequently, it focuses on the nature of influence these individuals exert rather
than their activities. This perspective shows inconsistencies with unfair commercial practices
regulations, which limit their application to professionals. Tatiana Kozlovsky, Robin Plique, ‘La loi
relative aux influencers: spectacle(s) et reseaux sociaux’ [2023] Revue juridique de la
Sorbonne/Sorbonne Law Review 241, 243.
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influencer is defined as anybody that exploits its notoriety'"’, in any form of patrimonial

148

advantage ™, to convey content to their audience that promotes, either directly or

indirectly, goods, setvice or causes'”.

Art 5 of law n. 2023-451 binds influencers to disclose any modification of
their images that slims or enhance their body shape or alter their face by including the
expression “retouched image”'”. The disclaimers should be adapted to the type of
media, clear and readable’".

Art. 4 then introduces a long list of “prohibited content”, barring influencers
from the promotion of specific products, services and activities that are deemed as
detrimental to people’s health'”. This includes any direct or indirect promotion of
actions, procedures, and methods of cosmetic surgery or aesthetic devices that might
pose threats to people’s health'”. Moreover, the law forbids any direct or indirect
endorsement of products, acts, procedures, techniques, and methods that lack
therapeutical recognition and are yet portrayed as comparable, preferable, or

alternative to medically proven therapeutic prescriptions'™.

Overall, the French legislator chose to address media concerns regarding
body pressure through criminalization'™, as the activities prohibited in art. 4 and 5 of

the law incur with high fines and jail time!*

. However, there are significant concerns
regarding its practicality and enforceability, especially since modified images might be
exceedingly difficult to detect, considering the increasing realism of editing tools.
Indeed, the disclosure of altered images in the modelling and advertisement industry
appears more manageable, as shootings and advertisements campaigns are usually part

of a very large and traceable networks of professionals. On the contrary, monitoring

>

147 “Notoriety” is not defined by the law. As such, it presents itself as difficult to prove in court. A.
Teissier, S. Teissier, ‘Loi n. 2023-451 du 9 juin 2023 visant a encader I'influence commerciale et a lutter
contre les derives des influencers sur les reseaux sociaux: quelques reperes pratiques’[2023] JCP 1238.
148 Thus, the law does not only cover direct payments, but any form of economically valuable benefit
(such as homages, coupons, invitations) that the influencer may receive in exchange of promoting the
goods, services, or actions. Douville and Netter (n144) 861.

149 The law also applies to foreign influencers, as long as their communications target the French
audience. Foreign influencers are obliged to appoint a representative, which should operate in any EU
territory. Loi n® 2023-451 (n143) (art. 9).

150 Loi n® 2023-451 (n143) art. 5I)(2). If the bodyshape or face has been altered through an Al system,
the disclosure should be “virtnal image”.

151 Loi n® 2023-451 (n143) art. 5(1).

152 Varanese (n63).

153 Toi n° 2023-451(n143), art. 4(I). The definition of the prohibited conducts met by a “game of
referrals” “Un jen de renvois”, to specific provisions of the public health code that implement conformity
tules to the Regulation (EU) 2017/745 Regulation (EU) 2017/745 of the European Patliament and of
the Council of 5 April 2017 on medical devices and provide the requirements to exercise cosmetic
surgery procedures in France. Douville and Netter (n144) 865.

154 Loi n® 2023-451(n143), art. 4(1I).

155 Varanese (n63), Franciosi (n63).

156 Liability is shated between the influencer, the eventual agent, and the advertiser. Ermanno Calzolaio,
‘Lattivita pubblicitaria dell'influencer nel diritto francese’ [2023] Dir. inf. 909.
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individual posting by influencers for disclosures of edits seems virtually impossible,
due to the autonomy they have in the creation of content, coupled with the absence of
any regulatory mechanisms to oversee, or acquire data on their content production'”’.

Nonetheless, these regulations demonstrate the potential to diminish online
content that promotes unhealthy beauty procedures and dietary restrictions, as
evidenced by initial reports on law’s implementation, which resulted in sanctions for
one third of the cases, primarily concerning harmful cosmetic procedures and
misleading advertisements of non-therapeutical products'”.

4.2 Unrealistic Beauty Standards in Advertisement as Unfair
Commercial Practices Under Norway Law

On a different note, Norwegian legislation addressed the commercial
promotion of unattainable beauty ideals within advertisement law, framing body-image
manipulation as an unfair commercial practice'”. Specifically, the 2009’s Act relating to
the control of marketing and contract terms and conditions, ete.'” (from now on, also Marketing

Control Act) has been modified in 2021 to include dispositions on body retouching and

1161

image manipulation. The revising law of 2021 inserted new paragraphs 3 and 4 to

Section 2 of the Marketing Control Act, making it the most detailed legislation against

162

digitally altered images to date®". The provisions require marketers and designers to

157 Stuatt (n133), 494.

158 In April of 2024 the French authority on competition, and repression of frauds released a statement
on the infractions procedures conducted on over 300 influencers, sanctioning over 100 “severe
conducts”, including the promotion of hyaluronic injections by unqualified professionals and the
promotion of supplements as a remedy to cancer. ‘La DGCCRF dresse le bilan de ses controles 2022
et 2023 dans le secteur de Pinfluence commerciale | Ministére de ’Economie des Finances et de la
Souveraineté industrielle et énergétique’ <https://www.economie.gouv.fr/dgccrf/actualites/la-dgeerf-
dresse-le-bilan-de-ses-controles-2022-et-2023-dans-le-secteur-de> accessed 23 November 2025.

159 As known, Norway is not a member of the European Union, yet as a participant into the European
Economic Area it implements into its own legislation many of the market acts adopted by the European
Union. Hanne Marthe Narud and Kaare Strom, ‘Adaptation without EU membership: Norway and the
European Economic Area [2007] The Journal of Legislative Studies 125. Adaptation the EU digital
strategy and the EU understanding of fundamental rights is high, including principles coming from case
law of the CJEU. See within antidiscrimination law, Anne Hellum, Ingunn Ikdahl and Vibeke Blaker
Strand, ‘Between norms and institutions: Unlocking the transformative potential of Norwegian equality
and antidiscrimination law’, in Anne Hellum, Ingunn Ikdahl, Vibeke Blaker Strand and Eva-Maria
Svensson, Nordic Equality Laws in the Throes of Change. Legal Developments in Sweden, Finland,
Norway, and Iceland (Routledge 2024) 177. Norway is in the process of implementing the Digital
Services Act, as the proposed draft is currently under open consultation. ‘Supporting the Digital Services
Act in Notrway’ <https://bettet-internet-for-kids.europa.cu/en/news/supporting-digital-services-act-
norway> accessed 21 November 2025.

160 Act relating to the control of marketing and contract terms and conditions, etc. (Lov-2009-01-09-2)
available at <https://lovdata.no/dokument/NLE /lov/2009-01-09-
2/KAPITTEL_2#KAPITTEL_2> last accessed 8 October 2025.

el Lov. 2021-06-11-62, Section IN, containing ~Amendments to  available at
<https://lovdata.no/dokument/LTI/lov/2021-06-11-62> last accessed 8 October 2025.

162 Stuatt (n133), 494.
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grant that any advertisements in which body shape, size, or skin have been altered
through retouching is embedded with a standardized label'®’; according to guidelines
provided by the Ministry of Family Affairs and Culture and the Norwegian Consumer
Authority (Forbrukertilsynel). The rules apply to all advertisements disseminated from
July 1%, 2022, including promotional materials created by advertisers before this date,
but reintroduced to the public following the law’s entry into force. The Norwegian
Consumer Authority published some guidelines on Labelling Retouched Advertising

in November 2022'*. According to the preparatory works'®

, the goal of the new rules
is to mitigate the share of body-image pressure that is associated with advertising and
enhance awareness among young consumers that individuals depicted in advertised
content may not reflect reality. Therefore, art. 21 of the Marketing Control Act, which
contains principles regulating unfair marketing practices directed at children, was
revised to incorporate practices that “contribute to body pressure'*”. The Norwegian
Consumer Authority is tasked with enforcing this regulation. In its decisions under the
new art. 35 of the Marketing Control Act, the authority must take into consideration
gender equality and give increased attention to women representation'”’. Voluntary or
negligent breaches of the new art. 2 of the Marketing Control Act results in penalties
under art. 42 of the Act. Rules on the Authority powers to order the removal of digital
content under Section 43 also apply. The obligations apply to anyone that is subjected
to Norwegian law and contributed to the creation of the ad, or received any payment
ot benefit from it, including photographers, designers, or influencers'®.

The Consumer Authority guidelines specify that the regulation covers both
retouching and manipulation practices, thereby sanctioning any modifications made

during or after the capture of an image or video, including the use of filters and lenses

169

that affect the subject’s appearance ™. The labelling requirement applies whenever any

alterations have been made in the body or face shape, size, and skin, regardless of the

extent or intent, including the removal of a tattoo or a single pimple'™.

163'The Ministry of Family Affairs and Culture designed the label, which is not discretional and includes
requirements about its width, contrast, and positioning.

164 “The Norwegian Consumer Authority’s Guideline on Labelling Retouched Advertising’
(Forbrukertilsynet)  <https:/ /www.forbrukertilsynet.no/english/guidelines/the-norwegian-consumet-
authoritys-guideline-on-labelling-retouched-advertising> accessed 23 November 2025.

165 See the original proposal by the Ministrty of Family Affairs and Culture
https:/ /www.stottinget.no/globalassets/pdf/innstillinger/stortinget/2020-2021 /inns-202021-
461Lpdf last accessed October 5 2025.

166 Lov. 2021-06-11-62 (n161), Section IN.

167 Lov. 2021-06-11-62 (n161), Section IN.

168 “The Norwegian Consumer Authority’s Guideline on Labelling Retouched Advertising” (n 176). Rules
apply even when the content is created abroad and intended for Norwegian consumers. Stuart (n133)
494.

169 ibid.

170 The guidelines include extensive examples. For instance, “shape retouching” involves any elimination
of body mass from the waist or thighs, modifications in the length of arms or legs, augmentation of hair
volume, and changes of tooth shape. “Size retouching” pertains to the enlargement of lips, breasts, or
muscles. “Skin retouching” means the application of digital make-up, elimination of pimples or scars,
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Finally, the provisions are industry and technology neutral, so that they apply
to any action that takes place with the aim of promoting the sale of goods or services,
regardless of where and how it is presented, including any type of content on social
networks (such as stories, posts, reels etc.)'.

Unlike the French model, Norwegian law shifts from criminalising these
conducts to employing tools of private law. This approach seems to broaden its
applicability, which extends to all behaviors that can be classified as commercial

practices'”

. It also includes a more comprehensive delineation of the conducts
addressed, specifying that these practices are unfair as they are deemed to exacerbate
undue body pressure, especially concerning minors. The requirements of the
standardized label issued by the Government also appear to clarify to the public the
modifications and the rationale for the disclosure. Still, Norway legislation seems to
present many of the same shortcomings as the French one, especially in terms of the

feasibility of oversight on disclosure.

4.3 Body Shaming and Beauty Pressure on Social Media Under
Italian Law

In the Italian legislative framework, a comprehensive regulation of
commercial practices that collide with gender equality seems to be lacking'”.
Moreover, Italian law has seldomly approached modelling as a profession'™, and

limited legislative actions have been taken within private law in referral to influencer

and modification of skin tone to make it look tanner or paler. Interestingly, the rule does not cover
alteration of color that do not pertain to the skin, leaving out adjustments to eye or hair color. ibid.

171 ibid.

172 Scholars contended that with referral to social media, even these broad scopes fell short. Indeed, a
critical factor in the success of influencers and content creators is how they keep followers up to date
on their private life. Thus, as these laws only target commercial conducts, they do not prevent social
media users from being exposed to a large amount of unlabelled digitally modified content created by
influencers. Stuart (n133) 490.

173 There are no detailed rules on prohibited advertisement practices that include sexist language or
sexual objectification in the consumer code’s unfair commercial practices (decreto legislativo 6
settembre 2025, n. 206. Codice del consumo. Artt. 20-27). A provision that was introduced in 2021 in
the code that regulates road usage (Art. 23, 4-bis, Decreto legislativo 30 aprile 1992, n. 285., “codice della
strada™) forbade the affixion on roads of advertisement that communicate gender stereotypes or sexist,
violent or offensive messages, promote discriminations based on gender identity or sexual orientation
or target body or mental ability. See also Bello (n21), 54. Limited guarantees are set in voluntary code
of conducts in advertisement. Codice di Autodisciplina della Comunicazione Commerciale (current
edition: October 30, 2024), art. 9 (Violence, vulgarity, indecence), art. 10 (Moral and religious opinions,
human dignity).

174 With ongoing discussions on the qualification of modelling as an entertainment profession, which
mainly take place within social security and taxation. See Simone Ferrucci, ‘Riflessioni diffuse in tema
di fiscalita dei compensi percepiti da modelle e societa di model management non residenti’ [2022]
Diritto e pratica tributaria internazionale 1673, 1679.
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marketing activities'” or content creation'”. In this context, a first institutional use of
the term body shaming to frame undue body pressure emerged in regional legislation of
2022"7 which determined the allocation of resources for initiatives aimed at combating
violence against women. Approximately at the same timeframe, legal scholars
commented on a case decided by the Italian Court of Cassation, contending that it
constituted a first “confirm” that individual acts of body shaming may be classified as
defamation and result in civil liability'™.

To this day, the most comprehensive understanding of unfair or illicit
commercial practices that pose harms related to gender discrimination, mental health,
and self-determination'” stems from soff /aw instruments issued by the Italian
Communication Regulatory Authority of Communications (AGCOM) in its vigilance

% With referral to online practices, a substantial

power under the consumer code
contribution also comes from the Italian Advertising Self-Regulation Institute (IAP)
that released a framework of fair advertising principles in the digital market (so-called

Digital Char?) in 2016"".

In November 2024, the Italian Communication Regulatory Authority of

182

Communications (AGCOM) opened a stakeholder consultation™ on the proposal for

the adoption of guidelines and code of conduct on the online activities of influencers.

175 Sara Barco, Il contratto di influencer marketing: profili civilistici del rapporto fra brand e influencer
[2020] Ius in intinere 1. Fabio Polettini, Influencet: alla ticerca di una definizione unitaria con le nuove
linee guida dell’Autorita per le garanzie nelle comunicazioni [2024] Il diritto industriale 286. Franciosi
(n63), Speziale (n62).

176 See the qualification and copyright protection of content creators introduced by law n. 206/2023 as
part of the protection of the “made in Italy” culture and the adoption of administrative measures on the
qualification of content creators for social security in Italian law, Davide Greco, Valentina Buzzi and
Giulia Sorci, Qualificazione reddituale dei content creator [2025] 11 fisco 2403. Polettini (n175) 291.

177 Delibera della Giunta regionale del Veneto 08/04/2022, n. 373 - Programmazione interventi in
materia di prevenzione e contrasto alla violenza contro le donne anno 2022. Legge regionale 23 aprile
2013, n. 5. D.P.C.M. 16 novembre 2021 "Ripartizione delle tisorse del Fondo per le politiche relative ai
diritti e alle pati opportunita - Annualita 2021". Pubblicata nel B.U. Veneto 22 aprile 2022, n. 51. Among
other things, the regional act gives financial aid to educational activities in schools that are aimed at
increasing “digital literacy” and contrasting cyberviolence, cyberbulling, bodyshaming and revenge porn.
178 See llenia Alagna, ‘Il bodyshaming mediante emoticon sui social pud integrate il reato di
diffamazione’ IUS responsabilita civile [2023] 1; Francesco Rocchi, ‘Il body shaming sui social network
integra il reato di diffamazione e non di ingiuria’ [2023] Diritto penale e processo 499. It should be noted
that the Supreme Court did not explicitly frame the case as body shaming, however, they determined that
the usage of a set of emojis by the defendant in his comment was intended at making fun of a visual
deficit of the actor, thereby infringing the actot’s reputation by suggesting that his bodily impairment
disqualified him from the ongoing discourse on the social network.

179 See for instance, recommendations on women representation in media, AGCOM, Delibera n.
442/17/Cons — Raccomandazione sulla cotretta rappresentazione dell'immagine della donna nei
programmi di informazione e di intrattenimento.

180 See Giuseppe De Cristofaro, Diritto della pubblicita. Tutele e contenzioso (Giuffre Francis Lefebvre 2020).
181 Vincenzo Guggino, ‘Il Regolamento Digital Chart — IAP e il Codice di Condotta AGCOM per gli
influencer’ [2025] 1l diritto industriale 485.

182 AGCOM Delibera n. 472/24/Cons del 26 Novembre 2024 — Avvio della consultazione pubblica
sulle proposte di modifica alle linee guida e sul codice di condotta rivolti agli influencer di cui alla delibera
n.7/24/Cons.

Call for Papers “EU Values in the Digital Ecosystem” 2025
evochair.eu



.:‘? Eg& 27
2k

Specifically, the Authority identified three areas of action, including “target SG3”
dedicated to the “protection of minors and infraction procedures”. In here, the
Authority emphasized the necessity of clearly indicating the usage of filters, such as
through watermarks or other functionalities'. The Authority motivated this instance
primarily by focussing on the protection of minors, as the absence of explicit notice
regarding content alteration ‘wegatively influences body perception and potentially contribute to
body dysmorphia and eating disorders’™”. Following the consultation, the final text of the
guidelines and code of conduct for influencer was published in August 2025'®. The

186

guidelines ™ introduce the notion of “relevant influencers”, thus excluding from the
application of the newly adopted documents all individuals or entities that, while
qualifying as influencers'®” according to paragraph 1 of the guidelines, do not reach the
audience threshold described in paragraph 4'*. Relevant influencers must register on
a public list, declare their “relevant influencer status” on their profile, and adhere to all

the stipulations outlined in the guidelines and code of conduct.

The code of conduct’s paragraph 3.3. implements the SG3 target of the
2024’s deliberation, by imposing a transparency obligation on the use of filters'”.
However, the initial objective of contrasting body pressure was replaced with a vaguer
reference to children protection. The code of conduct mandates that any relevant
influencer who alters their content through filters or software “in a way that may affect
children’s development, by disseminating unrealistic models or promoting products or

190>

services that suggest outcomes inconsistent with their characteristics must disclose

the alteration. The notification may happen via one of the labels provided by the code

185 AGCOM Delibera n. 472/24/Cons (n182) pata. 43.

8¢ AGCOM Delibera n. 472/24/Cons (n182) pata. 43.

185 AGCOM Delibera 197/25/CONS del 23 luglio 2025 - Modifiche alle linee guida di cui alla delibera
n. 7/24/CONS e approvazione del codice di condotta tivolto agli influencer.

186 Allegato A alla Delibera AGCom 197/25/CONS del 23 luglio 2025 — Linee guida volte a garantire
il rispetto delle disposizioni del testo unico da parte degli influencer.

187 The guidelines define an influencer as any individuals, entity or virtual character that communicate
content to the general public through digital platforms and particularly social media and that can
influence significantly the behaviors and choice of their public in a manner that can be assimilated to
the influence exercised by providers of audiovisual media services, as long as they meet all of these
requisites: a) the main service offered is the creation of digital content of informative, educative or
entertainment nature shared with the public through any platform that consents its publication versus
the payment of money, or the receipt of any goods, services, benefits, utility or lucrative form; b) the
influencer has editorial responsibility over its content; c) the influencer reaches a significant number of
users in the Italian territory; d) the type of service is qualifiable as audiovisual media service under art.
57 and 57 of the Treaty on the Functioning of the European Union and the influencer has a stable and
effective connection to the Italian economy. See also on the specificities of these definition, Polettini
(n175).

188 Relevant influencers are defined as influencers that either reach 500.000 followers in any social media
platforms or any other platform that permits the sharing of audio video content or hot 1.000.000
visualization for their content monthly. Para. 4, Allegato A alla Delibera AGCom 197/25/CONS del
23 luglio 2025 — Linee guida volte a garantire il rispetto delle disposizioni del testo unico da parte degli
influencet.

18 Allegato B alla Delibera AGCCOM 197/25/CONS del 23 luglio 2025 — Codice di condotta per gli
influencer. 3.3. Filtri e altri meccanismi di modifica dei contenuti.

190 Allegato B alla Delibera AGCCOM 197/25/CONS del 23 luglio 2025 (n189) para. 3.3.
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(modified content, modified photograph, modified video, filtered photograph, filtered
video, filters). The code also requires that the label be inserted “within the first two
pieces of information” or, if in a hashtag, within the first four hashtags used. It further
states that the label must be clearly legible in terms of contrast with the background,
font, size and have a certain duration or be permanent.

The Italian solution presents many flaws. First, it fails to address the
popularity of micro- and nano-influencers'’, as it only applies to influencers with a
vast audience. Second, the digital retouch disclosure has been disconnected from the
body perception purposes and linked to two entirely different purposes. On the one
hand, a “vague” reference to children protection. On the other hand, it appears to be
meant to prevent digital alternations of a product. As a result, the label becomes
virtually applicable to a wide range of digital modifications, removing the capacity to
communicate to the audience the reasons “why” the retouched label is used'”.
Moreover, several of the stakeholders participating who participated in the
consultation argued that sanctions do not appear to have a reasonable deterrent effect.
As noted by the Authority in its reply'”, the Authority cannot issue injunctions to
mandate the influencer to comply, nor parameter sanctions to the revenues of the

influencer'™

. As such, these provisions seem to have limited impact and lack any
reference — in terms of public knowledge — of the original relation of retouching to the

protection of vulnerabilities coming from body pressure.

5 Social Networks and the Promotion of Body Shaming
Trends and Features: an Evaluation of Platforms’ Obligations
Within the DSA’s Understanding of Online Choice Architecture

As the main objective of the DSA is ensuring a safe and transparent online

195

environment °, several of its obligations aim at shifting the power imbalances that

191 See Giovanni Boccia Artieti, ‘La metamotfosi dei media digitali’ [2025] il Mulino. Rivista trimestrale
di cultura e di politica 174; Matteo Anichini, Francesco Massara, ‘Creators and platforms dependency:
the strategic role of creator-owned brands in the creator economy’ [2024] Proceedings of the Annual
Conference of the Italian Society of Marketing 1.

192 The labelling instructions are also confusing. It is unclear what the authority means by “within the
first two pieces of information” and the provided options for labelling, which include terms such as
“filters” or “filtered photo” are common hashtags on platforms and show no univocal connection to
the aim of the regulation.

193 AGCom Delibera 197/25/CONS del 23 luglio 2025 - Modifiche alle linee guida di cui alla delibera
n. 7/24/CONS e approvazione del codice di condotta tivolto agli influencet, para. 61.

194 According to legislative dectee n. 208/2021, the Italian Regulatory Authotity of Communications
can only fine the transgressors for unfair commercial practices to the maximum ranges provided by law
(ca. 250.000 Euros) and suspend the activity of the transgressor if repetitive for a maximum of six
months. See, Antonio Catricala, Carlo Edoardo Cazzato, Francesco Fimmano, Diritto antitrust (2021)
1922.

195 Art. 1 and recital 9 DSA. See in comment, Folkert Wilman, Saulius Lukas Kaleda and Paul-John
Loewenthal, The EU Digital Services Act. A Commentary (Oxford University Press 2024).
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pervade the digital world". As such, there is an increasing focus on “online choice
architecture”, a term describing the environment in which users make decisions and

7. As there is no such thing as a

how choices and information are presented to them
neutral choice architecture'”, the way social media design their platforms has profound

implications on the decision-making process and uset’s experience.

For example, the prohibition of “dark patterns” became a primary obligation

% to indicate

of EU law. “Dark patterns” is a term that got in use in the past decade
deceptive design patterns that attempt to influence the recipient of the service into
making unintended, unwilling, and potentially harmful decisions, frequently against the
recipient’s best interest®”. Recital 67 of the DSA explains that dark patterns as
“practices that materially distort or impair, either on purpose or in effect, the ability of
recipients of the service to make autonomous and informed decisions” fall within the
scope of art. 25 DSA, which regulates online interface design and organization. Art. 25
DSA indeed prohibits providers of online platforms from “designing, organizing or
operating their online interfaces in a way that deceives or manipulates the recipients of
their service or in a way that otherwise materially distorts or impairs the ability of the
recipients of their service to make free and informed decisions”. The recommender
systems transpatency obligations of art. 27 DSA pursue similar objectives™,
mandating platforms to articulate in a clear and intelligible language the main
parameters used by their recommender systems, as well as any options for the

19 The due diligence obligations in Chapter III of the DSA are structured as a pyramid, whereas moving
up the pyramid reveals increasingly stringent obligations to apply to fewer categories of intermediary
services. Thus, section 1 sets out basic obligations applicable to all providers of intermediary services.
Section 2 provides additional obligations for providers of hosting services. Section 3 lays down further
obligations for providers of online platform. Section 4 regulates online marketplaces. Section 5 imposes
enhanced due obligations on providers of very large online platforms and very large online search
engines. See, Florence G’Sell, The Digital Serices Act (DSA): A General Assessment in Antje von Ungern-
Sternberg (ed.), Content Regulation in the Eurgpean Union — The Digital Services Act (Trier Institute for Digital
Law (IRDT) 2023).

197 Amelia Fletcher, Christoph Busch, Harmfil Online Choice Architecture (Centre on Regulation in Europe
2024) 8. For instance, in a social network, online choice architecture includes the positioning, size and
colours of information presented to the user, all pre-selected options by default, along with the grade
of customization given to users and the number of steps needed to change an option. All these pre-
selected features by software developers shape individuals conduct, through the exploitation of
cognitive biases. See also above Section 3.

198 Chris Mills, The Heteronomy of Choice Architecture [2015] Rev.Phil.Psych 495, 502.

199 The term follows the registration of a domain (darkpatterns.org) by the British developer Harry
Brignull in 2010. The site was described by the author as an online library aimed at identifying and
shaming deceptive designs that he defines as “dark patterns”. See, Harry Brignull, ‘Dark Patterns:
Deception vs. Honesty in UI Design in A List Apart’ [2011] 1 and Harry Brignull, ‘Deceptive Patterns:
Exposing the Tricks Tech Companies Use to Control You’ (Testimonium LTD 2023).

200 See, inter alia, Giuseppe Versaci, ‘Consenso al trattamento dei dati personali e dark patterns tra
opzionalita e condizionalita’ [2022] NLCC 1130, Fabiana Di Porto, Alexander Egberts, “The collective
welfare dimension of datk patterns regulation’ [2023] Eur Law ] 114; Martin Brenncke, ‘Regulating Dark
Patterns’ [2023] Notre Dame ] Int’LL & Comp L 1.

201 See with several proposals of classification of the DSA transparency obligations, Magdalena Knapp
and Anna Piszcz, ‘Moving Towards Transparent Online Platforms Under the Digital Services Act’ in
DuSan V. Popovic and Rainer Kulms, Repositioning Platforms in Digital Market Law (Springer International
2024) 119.
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recipients to modify or influence these parameters. If these options are offered, they
should come with an easily accessible functionality that users can modify at any time
(art. 27 DSA, para. 3).

Similar to theories of vulnerabilities, the primary concern is the formation of
consent and the expression of authentic self-determination. However, considering art.
25 DSA, issues of online choice architecture have also been examined through the lens
of legal exploitation, which leverages on an understanding of these practices as
detrimental to freedom of action®”.

Finally, a core principle of the regulatory approach of the EU to the digital
world, is the idea of risk management™”. Art. 34(1) DSA requires companies running
“very large online platforms”(VLOPs, with over 45 million EU users*”) to regulatly
assess and mitigate risks associated with the functioning and use of their services in a
set of heterogenous areas, including dissemination of illegal content, negative effects
on fundamental rights, negative effects on gender-based violence, protection of
minors, and serious negative consequences for people’s physical and mental
wellbeing®”. Art 34(2) specifies that, in their diligent analysis, VLOPs shall take into
consideration how the design of their recommender systems, their content
moderation, applicable terms and conditions, data related practices and systems for

202 Brennke theorizes exploitation as having the following traits: the exploitable charachteristic
(consumer bias), the taking advantage condition, the benefit of the exploiter and the wrongness of
exploitation, which is connected to the violation of the ability of making free and informed decisions,
integrating “harm”. Martin Brenncke, ‘A Theory of Exploitation for Consumer Law: Online Choice
Archtectures, Dark Patterns, and Autonomy Violations” [2024] Journal of Consumer Policy 164. See
also Williams (n123), 288.

203 'The notion of “mitigation of systemic risk” is not defined or described in the act. Arguably, it differs
from the notion of compliance, and covers a self-standing duty to identify risks with a view to mitigate
them. See Folkert Wilman, Saulius Lukas Kaléda and Paul-John Loewenthal, The EU Digital Services
Act. A Commentary, Oxford University Press 2024, 258. What “risk management” comes to mean in
practice seems to be very volatile and heavily based on the “reframing” of models of internal corporate
governance. As such, risk management has been heavily criticized as a regulatory policy. See, C Hood,
H Rothstein and R Baldwin The Government of Risk: Understanding Risk Regulations Regimes
(Oxford University Press 2001). Specifically, in a critical assessment of the DSA’s risk management
approach Rachel Griffin, ‘Governing platforms through corporate risk management: the politics of
systemic risk in the Digital Services Act’ [2025] European Law Open 223.

204 Art. 33(1) and 33(4-6) Digital Services Act (n24). The list of currently designated very large online
platforms and search engines under the DSA comprises most of the main social media platforms, such
as those belonging to the Meta Group (Facebook, Instagram), Twitter, TikTok, and Google, which, as
known, owns the video sharing platform YouTube. See, ‘Supervision of the Designated Very Large
Online Platforms and Search Engines under DSA | Shaping Europe’s Digital Future’” <https://digital-
strategy.ec.europa.cu/en/policies/list-designated-vlops-and-vloses> accessed 24 November 2025.

205 Arguably, recognizing the gender-based nature of body shaming might lead to higher standards of
protection. Indeed, scholars have argued that the threshold for harms to wellbeing and health seems to
be higher, requiring that negative effects are not just foreseeable, but serious. Likely examples have been
found in addictive behaviors, self-harm and eating disorders. Folkert Wilman, Saulius Lukas Kaleda and
Paul-John Loewenthal, “The EU Digital Services Act. A Commentary’ (Oxford University Press 2024)
258. See also in a concordant way the guidelines that the Commission released in February 2025 with
referral to prohibited Al practices listed in Article 5 Al Act, exemplifying cases of Al with the effect of
materially distorting behaviour leading to unhealthy lifestyles para. 83-90.
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selecting and presenting advertisement. The following art. 35 provides a broad list of
examples of measures that can be implemented, including adaptations of the design
and online interfaces, age verification and parental control tools. It also leaves a broad
opening to soft law instruments by the Commission and the EDBS, through
guidelines, best practices, and recommendations (art. 35(3) DSA). Finally, as known,
transparency obligations set by art. 15, 24, and 42 DSA) results in platform’s assessing

these tisks also through written reports that shall be rendered public™.

Mitigation risks rules necessitate an ongoing scrutiny of whether the private
sector develops technology that follow goals and interests that impair human rights™”.
It follows that DSA’s enforcement shall reflect the knowledge and concerns about
platforms produced by scientists, scholars, journalists, and informed actors in the
market®”. As a result, there is no objective and firm understanding of systemic risks to
minors, women, or wellbeing, as such understanding is generated through the interplay
between policymakers, corporate agendas, and knowledge production practices™”.

As we've seen, it is not uncommon for researchers to question the role social
media play in the exacerbation of body-dissatisfaction and aesthetic pressure*’. For
instance, since its launch in the winter of 2023, over 400 million people around the
wotld were reportedly using one of Bytedance’s (Tiktok) augmented reality (AR)
beauty filter™", Bold-glamonr. The amount of research addressing beauty filters in the
past few vyears is impressive, ranging from computational studies on how
“beautification” is integrated with racial biases*?, to medical studies that shows how
the filter is “algorithmically aligned””” with rejuvenation goals and traditionally face
features of cosmetic surgery procedures.

206 See with several proposals of classification of the DSA transparency obligations, Magdalena Knapp
and Anna Piszcz, Moving Towards Transparent Online Platforms Under the Digital Services Act, in
DuSan V. Popovic and Rainer Kulms, Repositioning Platforms in Digital Market Law (Springer
International 2024) 116.

207 See also Giovanni De Gregorio, The Transnational Dimension of Data Protection. Comparative
Perspectives from Digital Constitutionalism, The Italian Review of International and Comparative Law,
2021, 335-359.

208 See also Amy Orben, The Sysyphean Cycle of Technology Panics, in Perspectives on Psychological
Science, 2020, 1143; Griffin (n 203).

209 Griffin (n 203).

210 Lorna Woods and William Perrin, ‘Obliging Platforms to Accept a Duty of Care’ in Daniel Tambini
and Martin Moore (eds), Regulating Big Tech: Policy Responses to Digital Dominance (Oxford
University Press, 2022).

21 (AR) beauty filters are Al-driven facial modification technology that allow users to instantly
transform their appearance. See, John A Toms and others, ‘Artificial Intelligence Beauty Filters and
Aesthetic Surgery: Insights from TikTok’s Bold Glamour Filter’ [2025] Plastic and Reconstructive
Surgery Global Open 7133.

212 Piera Riccio, Julien Colin and Nuria Oliver, ‘Mirror, Mirror on the Wall, Who Is The Whitest of All?
Racial Biases in Social Media Beauty Filters’ [2024] Social Media + Society 1, Castillo-Hermosilla,
Tayebi-Jazayeri and Williams (n20), Miriam Doh, Corinna Canali and Nuria Olivier, “‘What TiKTok
Claims, What Bold Glamour Does: A Filter’s Paradox’ [2025] FAccT 1902.

213 Al-driven facial modifications that are commonly targeted in facial rejuvenation procedures, such as
skin smoothening and eyebrows thickening. Physicians also recognize how this filters, while rendering
images that oversimplify anatomical complexities, potentially exacerbate unrealistic expectations and
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To date, the information given to users with referral to beauty filters raise
several concerns within whether these platforms are in the game of mitigating the risks
that are connected to beauty pressure and gender discrimination and presenting
information in a non-manipulative way*'*.

Similar concerns can be linked to the proliferation of trends related to
excessive thinness. As is well known, on social networks, content searches are usually
facilitated by the categorization of themes within keywords marked by the graphic sign
#, which take the forms of “hashtags”. Hashtags on social networks have a dual
purpose: they automatically collect content with that tag, and they can also become
commercially valuable as part of brand identity*".

In June 2025, TikTok banned the usage of the hashtag #SkinnyTok, which

218 The ban came under

had been a catalyst of content glorification extreme thinness
the pressure of the French government, which sent and interrogation to the European

Commission the previous month, asking it to act against the platform®"”.

body dysmorphic disorders. John A Toms and others, ‘Artificial Intelligence Beauty Filters and
Aesthetic Surgery: Insights from TikTok’s Bold Glamour Filter’ (2025) 13 Plastic and Reconstructive
Surgery Global Open 7133.

214 For example, CapCut’s site — the proprietary video-editing app integrated with TikTok — provides
users with instructions for the key beauty filters currently available on TikTok. All available
photographic content features a female subject. A list of “pros” and “cons” for using beauty filters gives
contradictory instructions to users. The “cons” window — which is notably shorter than the “pros” one
- lists that while “enhancing appearance, they can sometime look artificial [....] This may affect
authenticity, leading to unrealistic beauty standards”. It also states that “as trends change, users may feel
pressured to constantly switch filters, which can get exhausting”. However, the same themes are also
presented as part of the “pros” list. For instance, trends also appear as popular tool to engage the
audience, as the platform states that certain beauty filters “attract more views and boost interaction?!4”.
Similarly, the “pros” list gets back to the notion of “appearance enhancement” by stating that enhancing
your appearance can “boost your confidence”, so that you feel “camera-ready even on bad hair or skin
days”, seemingly implying that there is a preferable appearance to hitting the share button. Overall, the
page is a clear example of how digital platforms explicitly admit promoting content that show unrealistic
beauty standards over natural ones. The wordings also appear carefully designed so as to “shadow” the
actions of the platform, as if the users are “charged” with the responsibility of spreading unrealistic
beauty standards, shadowing the involvement of the platform under “positive” ideas of trends and
content boosting. “The Complete Guide to Mastering TikTok Beauty Filters for Perfect Videos’
(CapCut, June 16, 2025) https:/ /www.capcut.com/resource/ tiktok-beauty-
filters#Top%207%20beauty%o20filters%0200n%20Tik Tok last accessed October 29 2025.

215 Michele Loconsole, Gli #hashtag tra scopo tecnico e dititto dei marchi [2020] Dititto industriale 242.
216 ‘France Leads Crackdown on #SkinnyTok While Brussels Plays Catch-Up’ (exronews, 03:25:06
+02:00) <http:/ /www.euronews.com/my-europe/2025/06/04/ france-forces-tiktok-to-ban-
skinnytok-but-harmful-content-still-persists> accessed 21 November 2025.

217 Catherine GRISET, ‘Parliamentary Question | Tackling the Promotion of Extreme Thinness on
Social Media | E-001820/2025 | European Parliament’
<https://www.europatl.europa.cu/doceo/document/E-10-2025-001820_EN.html>  accessed 21
November 2025.
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However, it is evident that blocking specific hashtags has limited benefits.
Indeed, the fight against this content cannot simply be based on hashtag wordings™*,
as filters and content moderation restrictions are circumvented through slang and
purposeful misspelling®"”.

On the most popular social networks, content that promotes idealized body
standards is often popular under #zhinspiration or Hfitspiration’ trends, which are
characterized by a mix of thinness and muscular videos and images intended to

221

promote an active lifestyle through dieting and exercise™. As most video is posted by

individuals who do not provide qualifications or credentials® in health, fitness or
nutrition, studies that were conducted on both Instagram and TikTok aligns on the
fact that also fitspiration content mainly focus on appearance over health, attributing
messages of health and fitness to unrealistic and unattainable beauty ideal for women,
and that exposure to these videos increase negative body mood and appearance
comparison™.

Coherently, the French parliamentary interrogation asked the Commission

for more, explicitly requiring the platform to release a state-of-the-art report on the

218 See also a recent study sampling self-harm and suicide-related hashtag on TikTok; Gillian Grant-
Allen and others, ‘Self-Harm and Suicide-Related Content on TikTok: Thematic Analysis’ (2025) 27
Journal of Medical Internet Research e77828.

219 Scholars talk of “algospeak. See, Valerie Lookingbill and Kimanh Le, ““There’s Always a Way to Get
Around the Guidelines”: Nonsuicidal Self-Injury and Content Moderation on TikTok’ (2024) 10 Social
Media + Society 20563051241254371.

220 Thinspiration (thin+inspiration) collects content that mainly refers to women and thin ideals.
Fitspiration (fit+inspiration) has a more broad intent of promoting exercise and fitness. Maddalena
Carbonari, ‘Giovani, genere e corpi. Forme di autorappresentazione su Instagram e TikTok’ (DPhil
Theses, University of Rome 2024).

22 Leah Boepple and ] Kevin Thompson, ‘A Content Analytic Compatison of Fitspiration and
Thinspiration Websites’ (2016) 49 International Journal of Eating Disorders 98.

222 In late October 2025, the Cyberspace Administration of China adopted a first of its kind regulation,
requiring influencers on major Chinese social network who wish to publicly discuss sensitive topic,
including law and health or medicine, to hold relevant credentials and submit those credentials for
verification‘China Regulates Influencers Dealing with “sensitive” Topics: They Must Have a Degree or
Ad Hoc Cettification’ (I/ Sole 24 ORE, 29 Octobetr 2025) <https://en.ilsole24otre.com/art/china-
regulates-influencers-dealing-with-sensitive-topics-must-have-degree-or-ad-hoc-certification-
AHrEZmQD> accessed 13 November 2025.

223 See also quantitative studies on fitspiration content on TikTok, where fitspiration content by women
influencers show a relevant prevalence of thin women (76.4%) are mainly thin compared to men (38%);
Samantha Pryde and Ivanka Prichard, “TikTok on the Clock but the #fitspo Don’t Stop: The Impact of
TikTok Fitspiration Videos on Women’s Body Image Concerns’ (2022) 43 Body Image 244. The
correlation between this content and body dissatisfaction is not decisive. It has been suggested that the
content of these videos may impact body dissatisfaction, with harm connected to those where women
are depicted in highly sexualized ways, Ivanka Prichard and others, ‘The Effect of Instagram
#itspiration Images on Young Women’s Mood, Body Image, and Exercise Behaviour’ (2020) 33 Body
Image 1., while content focused on body functionality may improve body image by enhancing women
perceptions of their physical competency and capability. ‘Form or Function: Does Focusing on Body
Functionality Protect Women from Body Dissatisfaction When Viewing Media Images?’
<https://journals.sagepub.com/doi/epdf/10.1177/1359105316655471?src=getftr&utm_source=scie
ncedirect_contenthosting&getft_integrator=sciencedirect_contenthosting> accessed 13 November
2025.
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algorithmic governance measures in charge of tackling the proliferation of extreme
thinness content, including reports on age verification and demotion procedures, as
well as deterrence measures to curtail the visualizations of influencers posting such

content.

It is yet unclear how any of these risks is addressed. According to both users
and researchers, unhealthy content is frequently displayed on people’s homepages,
often irrelevant to their research® or even in contrast with what they looked for™.
Transparency records that have been published since the entry into force of the DSA
do not go in deep with these details, and, on the contrary, they exemplify a “latency”
in addressing risks that have been heavily polarized in the public opinion®‘. On the
side, both Meta and TikTok have been preliminary found in breach with referral to
providing data access for research, as of art. 40 DSA*".

224 T'o this end, see also self-harm content. In the US and Europe, parents of children that died from
online self-harm trends have sued social networks. Parents say the content has been fed to their children
without them searching for self-harm content. In particular, see the transcript of TikTok’s CEO Shou
Zi Chew testimony in front of the us Congress in 2023
(https:/ /www.congtess.gov/118/meeting/house/115519/documents/HHRG-118-IF00-Transctipt-
20230323.pdf). See also class actions in Europe, where parents have been unable to access history data
of their children; Cruz, TikTok and X faces class action suit for violations of DSA, GDPR and Al Act,
in MediaLaws, https://www.medialaws.eu/tiktok-and-x-faces-class-action- suit-for-violations-of-dsa-
gdpr-and-ai-act/ last accessed 29 November 2025. Jim Taylot, Aleks Phillips “TikTok Says Data of Four
Dead  British  Teens May Have Been Removed” (BBC, 11  February  2025)
<https://www.bbc.com/news/articles/c5yv4j8rzzzo> accessed 18 November 2025.

22> An Australian study indicates that participants were unsolicited given body-negative trends when
looking for body-positive content on apps. It also showed that a notable short-term body-image
dissatisfaction is achieved in just 7 to 8 minutes of viewing “thinspiration” content on Tiktok; Rachel
Hogg, Just 8 Minutes of TikTok “Thinspiration” Content Is Enough to Affect Body Image’ (The
Conversation, Chatles Sturt University Blog, 7 August 2024) <http://theconversation.com/just-8-
minutes-of-tiktok-thinspiration-content-is-enough-to-affect-body-image-236068> accessed 1
November 2025.

226 As an example, we will consider TikTok’s transparency and mitigation risk assessment of 2024
(www.tiktok.com/transparency). In its 2024 report (updated in October 2024), the platform
implemented a Section dedicated to “generative artificial intelligence, recommender systems and risks
related to uset’s physical and mental well-being”. In it, TikTok explains how its “For You Page” — as it
is designed to offer content based on the user’s interest and historical engagement - incurs into issues
of “concentrated content”. It follows to determine that certain types of concentrated content, “though
not violative of TikTok’s Community Guidelines, may cause harm by inadvertently reinforcing a
negative personal experience”. As a lone example, the corporation indeed brings that of “concentrated
content relating to extreme dieting and body-image related content”. As a mitigation of this risk, TikTok
states that it makes use of dispersion techniques. There is however no concrete example of how many
videos a user can be fed into before these techniques enter the picture. Following, the report states that
the platform gives users tools to influence what they see, including the possibility to filter out certain
keywords or hashtags or stop seeing certain content. According to TikTok, a little more than 2 million
users in the EU used this feature by the end of 2024. The percentage is 1% of the users TikTok has in
the EU. A number that seems to suggest that the feature is “not advertised” to users. Beauty filters also
make their “debut” in the 2024’s report, in the Section dedicated to youth safety. There the platform
states it consulted with mental health advisors on the usage of the feature. The few lines that follow is
redacted in the public version of the report.

221 EU Commission Press Release ‘Commission preliminarily finds TikTok and Meta in breach of their
transparency  obligations  under the Digital Services Act’ (October 24, 2025)
<https://ec.europa.cu/commission/presscorner/detail/en/ip_25_2503> last accessed 25 November
2025.
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Despite industrial secrecy, these reports remain opaque in terms of their
contestability by civil society and scholars™®. Specifically, given the multiple harms and
threats to individual wellbeing — particulatly at a young age - a more resolute push
towards better online choice architecture, including improved information display and

user empowerment in content curation is desirable*”

. This appears crucial to shift away
from a perspective of sole individual responsibility, which puts the protection of
vulnerable people mainly in the hands of people with role of cares™’, such as family
members, discharging how online choice architectures are designed to “run against”

even the most well-intended individuals.

6 Conclusions

In the EU’s digital ecosystem, effective protection of women’s rights must
take into account structural oppressive dynamics. This involves acknowledging how,
over the centuries, the female body has served as a preferred target for misogyny
through the development of a beauty culture that disproportionately affect women.
Social media exacerbated body pressure and demonstrated how widespread the
idealization of extreme thinness and body shaming of non-conformant bodies have

become.
Many steps are still to be taken to mitigate these negative effects.

The Directive 2024/1385 on combating violence against women requires
Member States to act in terms of criminalising cyberhate, but it falls short in addressing
more endemic concerns, such as the effective abidance of digital commercial practices

to women’s rights.

The success of the influencer industry has prompted lawmakers and
consumer authorities to question its ethics, particularly within body shaming. Some
models of body-image law have emerged, targeting the promotion of digitally modified
idealized bodies on advertisement and social networks. These types of laws raise non-
trivial difficulties of enforceability, as detecting and preventing the dissemination of
these content seems challenging. These models, however, can still inspire national
legislators to reflect on how to uncover more pregnant path of implementations of the
EU directive of 2024, which must be read in tandem with the EU core values in the

228 Griffin (n207).

229 Giancatlo Frosio and Christophe Geiger, Taking fundamental rights seriously in the Digital Services
Act’s platform liability regime [2023] Eur Law ] 31, 69.

230 Emphasizing how parental responsibility needs a “better aid” from enforcement of DSA’s platforms’
obligations. Catlo Basunti, ‘La tutela del minore dipendente da device nella prospettiva del best interest
of the child’ [2025] Famiglia e diritto 1015. On the topic see also Roberto Senigaglia, ‘L’identita
personale del minore di eta nel cyberspazio tra autodeterminazione e parental control system’ [2023]
Nuove leggi civili 1571.
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digital ecosystem, promoting commercial practices that do not exploit digital
vulnerabilities and the adoption of online choice architectures that avoid exploitation
mitigate the systemic risks for fundamental rights identified by the Digital Services Act.
Undoubtedly, though, the protection of women from body shaming appears to need
digital platforms implementing better and more transparent policies as part of their
due diligence obligations under the DSA.

The auspice is that Member States will provide women with a cohesive and
effective protection against structural inequalities and hate based on body-image,
addressing both individual acts of body shaming and the framing of certain commercial

standards as part of the misogynistic culture.
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