WHO REGULATES THE INTERNET?
AN ANALYSIS OF THE DSA'S REPERCUSSIONS IN THE
EUROPEAN UNION IN LIGHT OF THE ABSENCE OF
REGULATION OF DIGITAL PLATFORMS IN BRAZIL

by Teresa H. Barros

ABSTRACT: This paper secks to discuss the need for global and cooperative regulation of digital
platforms. To achieve this, we take as a study parameter the important legislation approved by the
European Parliament, the Digital Services Act. This regulation, in general terms, discusses requirements
for technology platforms to have effective tools to combat illegal content, minimizing the creation and
effects of fake news; in addition to creating reporting channels for illicit content and prohibiting the
advertising of ads based on personal data of children and adolescents, ensuring greater protection for
vulnerable users.The first objective of this paper is to investigate the normative structure of this
regulation, its main guidelines, and evaluate how the legislator sought to ensure that platforms operate
in a more transparent manner, maintaining oversight over advertising content and sensitive and private
user data. Based on this contextualization and evaluation of the initial impacts on the European Union
market and society, we aim to analyze the accountability for regulating these spaces and the role of the
State as a guarantor of fundamental rights. We will investigate how to reconcile the promotion of new
technologies with the protection of fundamental rights, such as freedom of expression and personal
data protection. Furthermore, it is assumed that this regulation may have an impact in Brazil, given the
repercussions of the legislation on the use of social media platforms such as Facebook, X, Instagram,
and TikTok, as new parameters have been created and adopted, with consequences also for users in
other countries. Finally, based on these elements, the objective is to analyze the legislative projects that
aim to regulate platforms in Brazil and, in a comparative manner, identify similarities and differences
with European regulation. Through a bibliographic and exploratory research, with case studies and
international legislation, this atticle secks to contribute to the debates and, above all, assist in the
construction of Brazilian legislation that protects fundamental rights, while respecting innovations and
technologies.

SUMMARY: 1. Introduction - 2. The European Model of Digital Platform Regulation: Structure and
Objectives of the Digital Services Act - 3. The Brazilian Context: Regulatory Gaps, Emerging
Frameworks, and Challenges in Digital Platform Governance - 3.1 Historical and Legal Background:
From the Matco Civil da Internet to the LGPD - 3.2 Legislative Developments: The PL 2630/2020 and
PL 2338/2023 - 4. Comparative Analysis and Prospects: the DSA as a Reference for Brazilian Platform
Regulation - 4.1 Normative Convergences: Rights, Transparency, and Accountability - 4.2 Towards
Convergence: Lessons and Prospects for Brazil - 5 Governance Futures: Building a Hybrid Model for
Brazil - 5.1 Lessons from the DSA: Toward Risk-Based and Rights-Oriented Regulation - 6. Conclusion
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1 Introduction

The digital environment has become a central arena for the exercise of
economic power, social interaction, and political influence. However, the increasing
dominance of large digital platforms such as Facebook, X (formerly Twitter),
Instagram, and TikTok has raised complex questions regarding accountability,
transparency, and the protection of fundamental rights. These platforms mediate
public discourse, shape access to information, and influence democratic processes, yet
they operate within a regulatory vacuum in many jurisdictions. The absence of a
coherent and enforceable global framework for platform regulation has allowed private
actors to exercise quasi-sovereign power over users’ data, communication, and access

to content.

In response to these challenges, the European Union has emerged as a
regulatory frontrunner with the approval of the Digital Services Act (DSA) in 2022.
This legislative framework represents a landmark attempt to establish clear
responsibilities for online intermediaries, promoting transparency in algorithmic
decision-making, reinforcing mechanisms to combat illegal and harmful content, and
ensuring the protection of users’ fundamental rights in the digital sphere. By redefining
the obligations of online platforms, the DSA introduces a model that seeks to balance
technological innovation with democratic safeguards.

In contrast, Brazil has yet to adopt a comprehensive regulatory framework
governing digital platforms. Although some legislative initiatives—such as the
Brazilian Internet Bill of Rights (Marco Civil da Internet) and the General Data
Protection Law (LGPD)—have laid important foundations, there remains a significant
regulatory gap concerning the accountability and transparency of digital intermediaries.
Ongoing debates around bills like PL 2630/2020 (the “Fake News Bill”) and PL
2338/2023 (Artificial Intelligence Regulation) illustrate the tensions between
innovation, economic freedom, and the protection of collective interests in the digital

SpélCC.

Against this background, this paper seeks to answer the following research
question: How can the European Union’s Digital Services Act serve as a reference for
the Brazilian regulatory debate on digital platforms, and what challenges arise from the
absence of a comparable normative framework in Brazil?

The work aims, initially, to discuss the regulation of digital platforms in
Europe, making an analysis of the main points of the Digital Services Act and its
political and social impacts on European countries. With this contextualization, the
research seeks to investigate how this regulation can have repercussions on digital
platforms in other countries, such as Brazil. The idea is to assess whether there are
implications regarding the posture of large digital companies towards Brazilian users.
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The impact of the Digital Services Act extends well beyond the borders of the
European Union. As digital platforms operate on a global scale, their compliance with
European standards is likely to shape practices and expectations worldwide. This
phenomenon — often referred to as the “Brussels Effect” — means that the DSA’s
principles of transparency, accountability, and user protection may indirectly influence
national regulatory agendas in non-EU countries. Accordingly, the regulation carries
significant implications for countries such as Brazil, which face similar challenges in
reconciling innovation with the safeguarding of fundamental rights and democratic

values.

Against this background, this study not only analyzes the main legislative
initiatives currently under discussion in Brazil — such as PL. 2630/2020 and PL
2338/2023 — but also seeks to explore, in a comparative and forward-looking
perspective, how the European model can inform the development of a hybrid
governance framework tailored to Brazil’s institutional and constitutional context. By
integrating lessons from the European experience with Brazil’s own normative
foundations, the research aims to contribute to the construction of a coherent and
rights-based digital regulation model, capable of fostering innovation while ensuring
democratic accountability.

Ultimately, this work aspires to advance the ongoing debate on digital
governance by addressing not only the regulatory gaps in Brazil but also the future
prospects of global platform regulation, where the interplay between public law,
private ordering, and transnational norms will define the democratic architecture of
the digital era.

This research will employ a qualitative approach, utilizing a case study
methodology to analyze the Digital Services Act and its implications for digital
platforms in Europe and Brazil. The study will conduct a thorough review of existing
literature on the regulation of digital platforms, including academic articles, policy
documents, and industry reports. Additionally, the research will involve a comparative
analysis of the Digital Services Act and Brazilian legislative projects aimed at regulating
digital platforms, identifying similarities and differences between the two regulatory
frameworks. Through this analysis, the study aims to provide insights into the potential
impacts of the Digital Services Act on digital platforms in Brazil and inform the
development of effective regulatory frameworks for digital platforms in the Brazilian
context.
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2 The European Model of Digital Platform Regulation:
Structure and Objectives of the Digital Services Act

The emergence of comprehensive European legislation governing digital
services, particularly the Digital Services Act (DSA) and the Digital Markets Act
(DMA), marks a significant step in establishing a regulatory model for the digital sphere
within the European Union (EU)." This legislative package responds to the profound
transformations of contemporary society brought about by digitalization. Digital
services affect nearly every aspect of life, including communication, commerce, and
access to information. While these services offer numerous benefits, the concomitant
challenges—such as large platforms controlling important digital ecosystems, the trade
of illegal content, and the misuse of manipulative algorithmic systems to spread
disinformation—have spurred the European response. The EU adopted this modern
legal framework to ensure the safety of users online, prioritize the protection of
fundamental rights, and maintain a fair and open environment for online platforms.>

The DSA emerges against a backdrop of growing concern that the previous
regulatory instrument, the e-Commerce Directive (2000/31/EC), no longer effectively
addressed the dynamics of large digital platforms with systemic reach (such as social
networks, search engines or app-stores).” According to the European Commission’s
policy summary, the DSA seeks to: first, “to create a safer digital space in which the
fundamental rights of all users of digital services are protected”; and second, “to
establish a level playing field to foster innovation, growth and competitiveness both in
the Single Market and globally.”* These twin objectives reflect the dual challenge of
safeguarding democratic values while preserving digital innovation.’

Platforms operate globally, but regulatory fragmentation within the EU risked
a patchwork of obligations and disparate consumer protection regimes. The DSA
therefore seeks to harmonise obligations across Member States and to calibrate duties
to service-types and risks.’

' Nuno Sousa e Silva, Novas regras para a internet: notas breves sobre iniciativas eurgpeias de regulagio de plataformas
digitais’ (2021) Revista de Direito Intelectnal 75.

2 ibid.

’ Aina Turillazzi, Mariarosaria Taddeo, Luciano Floridi and Federico Casolati, “The Digital Services Act:

An Analysis of its Ethical, 1egal, and Social Implications’ (2023) 15(1) Law, Innovation and Technology 1
https://doi.org/10.1080/17579961.2023.2184136 accessed 16 November 2025.

4 European Commission, The Digital Services Act package’ (Shaping Europe’s Digital Future, 2025)

https://digital-strategy.ec.europa.cu/en/policies/digital-setvices-act-package accessed 16 November
2025.

5. .
ibid.
5 William Fry, The Digital Services Act: Overview and Key Obligations’ (1 February 2024)

https:/ /www.williamfry.com/knowledge/the-digital-service-act-overview-and-key-obligations /
accessed 16 November 2025.
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At its heart, the DSA is oriented around three thematic priorities. First, it
seeks to combat illegal content and reduce online harms, including misinformation and
the unlawful trade of certain products, by placing more accountability on platforms.’
Second, it emphasises transparency in algorithmic decision-making, advertising and
content moderation: platforms must publish “statements of reasons” for moderation
actions and make certain data available to researchers.® Third, the DSA explicitly
frames itself as a tool for protecting fundamental rights—such as freedom of
expression, privacy and data protection—while ensuring that the business models of
platforms are aligned with democratic safeguards.’

According to William Fry, the platform’s obligations under the DSA “will ...
prevent illegal and harmful activities online and tackle the spread of disinformation”
by giving “users of digital services more control over the content they engage with
online and ... imposing new obligations on those entities that come within the DSA’s
scope.””"’

From a critical perspective, the DSA advances crucial regulatory innovations
but also raises open questions. On the positive side, it represents a shift from laissez-
faire intermediary liability towards a model of proactive platform responsibility; as
Turillazzi et al. note, it “seeks to promote European digital sovereignty” while
embedding ethical, legal and social implications into its design."" On the other hand,
enforcement remains a key concern: platforms may comply in form but not in
substance, transparency mechanisms may lack standardisation, and smaller Member
States may lack the resources to monitor compliance effectively.

Furthermore, while the tiered approach is a strength, it may also produce
loopholes: for example, firms just below the threshold for VLOP classification may
enjoy lighter obligations while operating at scale comparable to those firms above the
threshold—raising issues of regulatory arbitrage and fairness. Finally, as with any
regulation originating in the EU, the question of extraterritorial influence invites both
opportunity and caution—norms set in Brussels may have global reach, but their
suitability in other legal and cultural contexts remains to be seen.

" Turillazzi et al. (n 3).

8 Rishabh Kaushal, Jeroen van de Kerkhof, Catalina Goanta, Georgios Spanakis and Adriana Iamnitchi,
Automated Transparency: A 1egal and Empirical Analysis of the Digital Services Act Transparency Database’ (2024)
https:/ /arxiv.org/abs/2404.02894 accessed 16 November 2025.

? Matteo Atzoti, The Digital Services Act and the Freedom of Expression in the Enropean Union’ (2024) SSRN

Electronic Journal https://papets.sstn.com/sol3/papers.cfmPabstract_id=4887181 accessed 16
November 2025.

' William Fry (n 6).
" Turillazzi et al. (n 3).
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3 The Brazilian Context: Regulatory Gaps, Emerging
Frameworks, and Challenges in Digital Platform Governance

The emergence of digital constitutionalism initiatives worldwide reflects a
growing recognition that digital platforms require new forms of governance capable
of transcending traditional regulatory paradigms. Within this global movement, Brazil
has played a historically significant role, particularly through the adoption of the Marco
Civil da Internet (Law No. 12.965/2014), known internationally as the Brazilian
Internet Bill of Rights, which articulated fundamental principles and guarantees for the
use of the internet.

At the same time, the European Union’s Digital Services Act (DSA) has
established an ambitious global benchmark for platform regulation, representing one
of the most comprehensive attempts to ensure transparency, accountability, and the
protection of fundamental rights in the digital environment. Despite being among the
largest online markets in the world, Brazil has yet to develop a comprehensive and
integrated regulatory framework comparable in scope, coherence, or enforceability.

While certain sectoral laws and constitutional provisions — such as the Marco
Cuwvil da Internet and the General Data Protection Law (LGPD) — offer partial guidance,
the Brazilian regulatory landscape remains fragmented, reactive, and institutionally
weak in addressing the complex dynamics of large digital intermediaries.

Building upon this context, the following sections of this chapter will examine
the historical development of digital governance in Brazil, tracing the evolution from
early legislative initiatives on internet regulation to the current bills under discussion in
the National Congress. Subsequently, the analysis will focus on the structural
challenges arising from the absence of an integrated regulatory framework for digital
platforms, with particular attention to issues of transparency, accountability, and
democratic oversight.

Finally, the chapter will explore the lessons that can be drawn from the
European experience, highlighting how the DSA’s normative and institutional
architecture may inform Brazil’s ongoing debate on digital regulation and inspire the
design of a hybrid governance model capable of balancing innovation, rights
protection, and democratic responsibility.

3.1 Historical and Legal Background: From the Marco Civil da
Internet to the LGPD

Brazil’s foundational step toward digital governance came with the Marco
Civil da Internet (Law 12.965/2014), often referred to as the “Brazilian Internet Bill
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of Rights.” The law enshrines principles of net neutrality, privacy, freedom of
expression, and the accountability of intermediaries, establishing a rights-based
orientation for the country’s digital policy. Yet, as several commentators have
observed, the Marco Civil was designed for an early-2010s Internet—focused on
connectivity and data access rather than algorithmic influence, targeted advertising, or
large-scale content moderation."

In 2018, Brazil enacted the General Data Protection Law (Lei Geral de
Protecio de Dados — LGPD) (Law 13.709/2018), aligning itself with global data
protection standards inspired by the EU’s GDPR. The LGPD regulates the processing
of personal data by both public and private entities and created the Autoridade
Nacional de Protecio de Dados (ANPD) as its oversight body. While the LGPD
represents a critical step toward safeguarding informational self-determination, its
scope remains limited to data protection and privacy—not extending to the broader
responsibilities of digital platforms in moderating content, ensuring transparency, or

preventing systemic harms.

The LGPD’s importance lies not only in its normative alignhment with the
GDPR but also in its symbolic function: it reaffirms the idea that data governance is a
matter of citizenship and sovereignty. By establishing general principles such as
purpose limitation, necessity, transparency, and accountability, the law provides the
foundation for a human-rights-oriented approach to data processing. The creation of
the National Data Protection Authority (Autoridade Nacional de Protecio de Dados
— ANPD) as the supervisory body was a critical institutional innovation, intended to
guarantee oversight, impose sanctions, and promote a culture of compliance among
both public and private actors.

Nevertheless, despite these advances, the LGPD’s material scope remains
narrow. Its focus on data protection and privacy does not extend to the broader
systemic responsibilities of digital platforms—such as algorithmic accountability,
content moderation, and risk management of digital harms. In this sense, the Brazilian
framework continues to treat personal data as the primary regulatory object, whereas
the European Digital Services Act (DSA) adopts a risk-based approach encompassing
both data and non-data-related harms, including disinformation, hate speech, and

opaque recommendation systems.

Moreover, the enforcement model of the LGPD presents institutional
asymmetries when compared to the European experience. While the ANPD has
formal authority to apply fines and issue guidance, it remains a relatively new and
under-resourced institution, initially linked to the Presidency of the Republic, which

"2 Nuno Sousa e Silva, Novas regras para a internet: notas breves sobre iniciativas enropeias de regulagdo de plataformas
digitais  (2021)  Revista  de  Direito  Intelectnal  https://nss.pt/images/_Data/Publicacoes-
Artigos/Nuno_Sousa_e_Silva_-_DSA_DMA_P2B.pdf accessed 16 November 2025.
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raises concerns about its independence and political insulation.’" In contrast, the
European Data Protection Board (EDPB) and national data protection authorities
benefit from consolidated bureaucratic structures and greater autonomy, allowing
them to act as genuine counterweights to both state and corporate power."

Another important dimension concerns the relationship between the LGPD
and the Marco Civil da Internet. Conceptually, the LGPD builds upon the rights-based
vision inaugurated by the Marco Civil, extending it from access and connectivity to
data processing and privacy. Yet, the two statutes lack systemic integration: the Marco
Civil regulates the responsibilities of intermediaries and guarantees freedom of
expression, while the LGPD governs personal data use. The absence of a coordinated
digital governance framework connecting these instruments leads to overlaps and blind
spots, particulatly in matters of intermediary liability and algorithmic governance.'*

Scholars such as Bioni" has noted that this fragmentation reflects a broader
regulatory inertia in Brazil, where the state often reacts to technological change
through sector-specific legislation rather than through a coherent, long-term digital
strategy.'® The result is a patchwork of laws that, while normatively advanced, lack the
interoperability and cross-institutional mechanisms necessary to address the systemic
power of major platforms.

Finally, in comparative terms, the Brazilian experience demonstrates both
progress and vulnerability. The LGPD’s passage showed that multi-stakeholder
participation can yield progressive legislation in the Global South; yet, without a
complementary framework such as the DSA, Brazil risks remaining confined to a data-
centric model incapable of regulating the broader socio-technical architecture of digital
platforms. To move beyond this limitation, scholars and policymakers increasingly
advocate for a “second generation” of digital rights legislation—one capable of
integrating data protection, algorithmic transparency, content governance, and
competition policy within a unified regulatory vision.

3.2  Legislative Developments: The PL 2630/2020 and PL
2338/2023

The most significant ongoing effort to regulate digital platforms is the Bill
2630/2020, widely known as the “Fake News Bill.” The bill secks to impose

1 William Fry, The Digital Services Act: Overvies and Key Obligations (2024).

" Brazil, Projeto de Lei n° 2338/2023 (Matco Legal da Inteligéncia Attificial) [Artificial Intelligence
Legal Framework Bill] https://www25.senado.leg.br/web/atividade/materias/-/materia/162273
accessed 16 November 2025.

!> Bruno Bioni, Protecio de Dados Pessoais: A Fungao e os Limites do Consentimento (Forense, 2021).
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obligations on social media companies and private messaging services to ensure
traceability, transparency of content promotion, and mechanisms for combating
disinformation.'® Despite its intent, the proposal has faced intense political resistance
and lobbying by major tech firms, particularly around provisions related to traceability
and moderation powers. Critics argue that, without adequate safeguards, such
measures could endanger freedom of expression and user privacy, echoing debates
observed during the DSA’s negotiation in Europe.'’

Meanwhile, Bill 2338/2023, currently under discussion in the Brazilian
Senate, introduces a regulatory framework for Artificial Intelligence (AI), focusing on
risk-based governance, ethical principles, and accountability.'® While not directly aimed
at social media platforms, the Al Bill intersects with platform regulation through
algorithmic governance, transparency obligations, and rights to human review—
concepts conceptually aligned with the DSA’s approach to systemic risks.

Together, these initiatives reveal a transitional stage in Brazil’s digital
regulation: from a purely reactive stance toward disinformation and data misuse to a
nascent framework oriented around accountability and transparency. Nevertheless,
their piecemeal nature—scattered across separate legislative instruments—prevents
the formation of a coherent regulatory ecosystem comparable to the EU model.

On the other hand, one of the most persistent barriers to effective platform
governance in Brazil lies in institutional fragmentation. Different agencies—such as
the ANPD and the Superior Courts —exercise overlapping or uncoordinated authority
over digital issues. The absence of a centralized regulatory body equivalent to the
European Commission’s Digital Services Coordinators weakens enforcement and
policy coherence.

Moreover, enforcement capacity remains limited. Brazilian regulatory
institutions have struggled to translate normative frameworks into consistent oversight
mechanisms for digital intermediaries.The country’s regulatory tradition has often
oscillated between judicial activism and legislative inertia, creating uncertainty for both
platforms and users. Another challenge concerns transparency and access to data for
research. Unlike the DSA, which mandates data-sharing obligations for Very Large
Online Platforms (VLOPs), Brazilian law provides no systematic mechanism for public

' Brazil, Projeto de Lei No 2630/2020 (Lei das Fake News) [Fake News Bill]

https:/ /www.camara.leg.bt/proposicoesWeb/ fichadetramitacaoridProposicao=2241793 accessed 16
November 2025.,

" William Fry, The Digital Services Act:  Overview and Key Obligations’ (1 February 2024)
https:/ /www.williamfry.com/knowledge/the-digital-setvice-act-overview-and-key-obligations /
accessed 16 November 2025.

'8 Brazil, Projeto de Lei n® 2338/2023 (Matco Legal da Inteligéncia Artificial) [Artificial Intelligence
Legal Framework Bill] https://www25.senado.leg.br/web/atividade/matetias/-/materia/162273
accessed 16 November 2025.
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oversight of algorithmic systems or moderation practices. This opacity hinders civil-
society monitoring, independent auditing, and academic scrutiny of how platforms

influence democratic discourse.”

The DSA’s risk-based, graduated regulatory architecture offers valuable
lessons for Brazil. First, the differentiation of obligations according to platform size
and societal impact could inspire a similar tiered approach in Brazilian law, ensuring

proportionality and efficiency.

Second, the transparency-by-design principle,
requiring disclosure of algorithmic logic and content moderation criteria, could guide

the development of accountability frameworks under PL 2630/2020.

However, transplanting European regulatory models into Brazil must be
approached with caution. The institutional capacity gap, federal political structure, and
uneven digital literacy pose challenges to direct adoption.?®> Furthermore, Brazil’s
constitutional emphasis on freedom of expression (Article 5, IX) and communications
pluralism (Article 220) necessitates context-specific adaptations to avoid excessive

state intervention or private censorship.”

Despite these limitations, the DSA provides a conceptual template for
balancing innovation, market power, and fundamental rights, emphasizing that
regulatory legitimacy in the digital age depends on transparency, accountability, and

user empowerment.”'

Brazil stands at a crossroads in the evolution of its digital governance regime.
Existing laws—though pioneering in some respects—remain insufficient to confront
the scale and complexity of modern platform ecosystems. The European DSA
demonstrates that comprehensive, cooperative, and risk-based regulation can coexist
with innovation and market freedom. For Brazil, moving toward such a model will
require institutional coordination, stronger enforcement capacity, and a political
commitment to transparency and human-rights-based digital policy.

4 Comparative Analysis and Prospects: the DSA as a
Reference for Brazilian Platform Regulation

The comparative analysis between the European Union’s Digital Services Act
(DSA) and Brazil’'s emerging digital governance framework reveals both shared
normative aspirations and deep structural asymmetries. While the European model

' Rishabh Kaushal et al., Automated Transparency: A Legal and Empirical Analysis of the Digital Services Act
Transparency Database (2024).

20 Brazil, Constitution of the Federative Republic of Brazil of 1988 (promulgated 5 October 1988, as amended)
https:/ /www.planalto.gov.bt/ccivil_03/constituicao/ constituicao.htm

! Aina Turillazzi et al. (n 8)
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represents a comprehensive, risk-based, and enforceable regulatory regime, Brazil’s
approach remains fragmented, reactive, and heavily reliant on judicial interpretation
rather than proactive institutional governance.

This chapter examines how the DSA can serve as a regulatory and conceptual
reference point for Brazil’s ongoing efforts to build a coherent framework for platform
accountability. Beyond merely comparing texts or institutional structures, the analysis
seeks to uncover how different legal traditions, political systems, and regulatory
cultures shape the governance of digital platforms in each context.

The  chapter is divided into two main analytical axes.
First, it explores normative and conceptual convergences, focusing on how both
systems articulate core digital rights such as freedom of expression, privacy, and user
autonomy, and how they embed the principles of transparency and accountability into
platform regulation. In this section, the analysis emphasizes the shared constitutional
ethos underlying the DSA and Brazil’s Marco Civil da Internet, llustrating how both

frameworks attempt to align digital governance with fundamental rights.

Second, the chapter investigates the institutional and operational divergences
that explain why the European model has achieved a higher degree of enforceability.
This part highlights the risk-based architecture of the DSA — including the role of
Digital  Services  Coordinators (DSCs), systemic risk assessments, and oversight
mechanisms for Very Large Online Platforms (VLOPs) — and contrasts it with Brazil’s
fragmented regulatory landscape, where enforcement is dispersed among multiple
agencies (ANPD, CADE, TSE, and others) with limited coordination or oversight

capacity.

Additionally, the chapter considers the judicial dimension of platform
regulation in Brazil, where the Supreme Federal Court (STF) has often acted as a de
facto regulator in the absence of statutory clarity. This reliance on judicial interpretation
has produced both important precedents for digital rights protection and chronic
uncertainty for platforms and users, revealing a gap between normative principles and
practical enforcement.

The discussion then turns to the possibilities and limits of regulatory
convergence. While the DSA provides a robust model that could inspire a more
systemic approach in Brazil, direct transposition is neither feasible nor desirable.
Instead, the chapter argues for a context-sensitive translation of the European
experience — one that respects Brazil’s constitutional emphasis on freedom of
expression and communication pluralism (Articles 5 and 220 of the Federal
Constitution), while promoting algorithmic transparency, proportional regulation, and

democratic accountability.
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In sum, this chapter lays the analytical groundwork for understanding how
global regulatory paradigms like the DSA can inform national strategies of digital
governance. It frames the DSA not as a blueprint to be copied, but as a normative
compass — a benchmark that illuminates the challenges and opportunities facing
Brazil as it seeks to develop a comprehensive, rights-based, and risk-aware model of
platform regulation.

4.1 Normative Convergences: Rights, Transparency, and
Accountability

At the conceptual level, both the DSA and Brazil’s Marco Civil da Internet (Law
12.965/2014) share a rights-based foundation, rooted in the protection of freedom of
expression, privacy, and user autonomy.** The Marco Civil’s Atticle 3 establishes these
principles as the normative basis for internet regulation, mirroring the DSA’s
preamble, which explicitly links online governance to the protection of fundamental
rights under the Charter of Fundamental Rights of the European Union.

The principle of transparency, central to the DSA, also finds resonance in the
Brazilian context. Article 9 of the Marco Civil enshrines net neutrality, requiring
transparency in traffic management and data treatment.” Similatly, the DSA obliges
Very Large Online Platforms (VLOPs) to disclose the logic of recommendation
algorithms and the criteria used in content moderation.**These shared values suggest a
common constitutional ethos — what Gill, Redeker, and Gasser term “digital
constitutionalism” — reflecting the attempt to embed democratic principles in the
architecture of digital regulation.”

However, the institutional translation of these principles diverges sharply. In
the EU, enforcement relies on a multi-layered structure of Digital Services
Coordinators (DSCs), national regulators, and the European Commission, ensuring
cross-border harmonisation and oversight.*® In Brazil, institutional responsibility

* Brazil, Lei No 12965, de 23 de abtil de 2014 (Marco Civil da Internet)

https:/ /www.planalto.gov.bt/ccivil_03/_at02011-2014/2014/1ei/112965.htm accessed 16 November
2025.

 Marco Civil da Internet (n2)art9.

4 European Commission, The Digital Services Act package’ (Shaping Europe’s Digital Future, 2025)
https://digital-strategy.ec.europa.ecu/en/policies/digital-setvices-act-package accessed 16 November
2025.

% Lex Gill, Dennis Redeker and Urs Gasser, Towards Digital Constitutionalism? Mapping Attempts to Craft
an  Internet  Bill of Rights’ (2015) Berkman Center Research Publication No 2015-15
https://sstn.com/abstract=2687120 accessed 16 November 2025.

% Aina Thurillazzi, Mariarosaria Taddeo, Luciano Floridi and Federico Casolari, The Digital Services Act:
An Analysis of its Ethical, 1.egal, and Social Implications’ (2023) 15(1) Law, Innovation and Technology 1.
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remains scattered among agencies such as the ANPD, CADE, and the Ministry of
Justice, with no integrated mechanism to ensure coherent enforcement.

A key distinction between the DSA and Brazilian proposals lies in their
regulatory philosophy. The DSA adopts a risk-based model, tailoring obligations to the
size and societal impact of digital intermediaries.”’This model operationalises the
principle of proportionality, imposing stricter requirements — such as systemic risk
assessments and independent audits — only on entities classified as VLOPs or Very
Large Online Search Engines (VLLOSEs).*

In contrast, Brazilian initiatives such as the Fake News Bill (PL. 2630/2020)
and the Al Bill (PL. 2338/2023) adopt content-specific and reactive approaches,
primarily addressing misinformation, election interference, or ethical concerns in Al
systems. While these efforts signal awareness of the need for platform accountability,
they fall short of the DSA’s integrated governance model, which treats digital harms
as systemic rather than isolated.

Furthermore, the Brazilian legal tradition tends to rely on judicial intervention
rather than administrative oversight. The Supreme Federal Court (STTF) has frequently
acted as a de facto regulator, adjudicating disputes over content moderation, fake news,
and intermediary liability in the absence of clear statutory rules. This judicial activism
contrasts with the DSA’s preventive and procedural orientation, which seeks to codify
due diligence duties before harm occurs.

Another divergence concerns data transparency for research. Under Article
40 et seq. of the DSA, VLOPs must provide vetted researchers with access to data
relevant to systemic risks.” Brazil, by contrast, lacks any equivalent obligation, limiting
the ability of civil society and academia to scrutinise platform behaviour — an absence

that perpetuates informational asymmetry between platforms and regulators.
4.2  Towards Convergence: Lessons and Prospects for Brazil

Despite these differences, the DSA offers pragmatic lessons for Brazil’s
legislative path. First, Brazil could adopt a graduated regime of obligations similar to

the DSA’s tiered system, imposing heavier duties on large-scale intermediaries while

)

safeguarding innovation among smaller enterprises.”’ Second, the principle of

7 Turillazzi et al (n7).

2 European Commission (n 5).

» European Commission (n 5) arts 40—42.
* Turillazzi et al (n 7).
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algorithmic transparency — already implicit in the AI Bill — could be strengthened
through binding obligations for disclosure, auditing, and human oversight.”

Third, the institutional architecture proposed under the DSA — with Digital
Services Coordinators ensuring cooperation across jurisdictions — provides a useful
model for creating a national digital governance authority in Brazil. Such an authority
could integrate the competences of the ANPD, CADE, and the Ministry of Justice,
reducing regulatory fragmentation.”

However, these adaptations must be context-sensitive. Brazil’s constitutional
emphasis on freedom of expression (Article 5, IX) and communications pluralism
(Article 220) cautions against over-regulation or excessive delegation of power to
platforms.” Moreovert, Brazil’s socio-economic inequalities and regional disparities
demand that any digital regulation incorporate inclusion and access policies to prevent
reinforcing existing asymmetries.

Ultimately, convergence with the DSA should not imply replication but rather
translation — integrating the core European values of transparency, accountability,
and user protection within Brazil’s democratic and socio-legal context.The DSA
embodies a new paradigm of digital constitutional governance, one that aspires to align
private digital power with public-law principles. Brazil, though still in a formative
phase, has already demonstrated its normative capacity through instruments such as
the Marco Civil da Internet and the LGPD. The next step lies in bridging the gap between
principle and enforcement, developing a risk-based and cooperative regulatory model
capable of confronting the concentration of power within global platforms.

The European experience offers Brazil not a template, but a mirror — a
framework through which to reflect on how digital sovereignty, human rights, and
technological innovation can coexist within a democratic constitutional order. The
comparative analysis between the European Union’s Digital Services Act and Brazil’s
evolving digital governance framework reveals both convergence in normative
aspirations and divergence in institutional capacity. While the DSA exemplifies a
harmonized, risk-based, and enforceable regime capable of balancing innovation with
accountability, Brazil’s legal environment remains fragmented and reactive,
characterized by overlapping jurisdictions and limited enforcement mechanisms.

These differences underscore a deeper structural challenge: how to translate
constitutional principles and fragmented statutory provisions into a coherent and

31 Brazil, Projeto de Lei No 2338/2023 (Marco Legal da Inteligéncia Attificial)
https:/ /www25.senado.leg.br/web/atividade/matetias/-/materia/162273 accessed 16 November
2025.

32 .
European Commission (n 5).

3 Brazil, Constitution of the Federative Republic of Brazil of 1988 (promulgated 5 October 1988, as amended)
https:/ /www.planalto.gov.bt/ccivil_03/constituicao/constituicao.htm accessed 16 November 2025.
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effective governance model for the digital age. Building upon these findings, the next
chapter turns to the question of governance design — examining how Brazil might
construct a hybrid regulatory model that adapts the European experience to its national
context, integrating risk-based oversight, algorithmic transparency, and democratic
accountability into a unified digital policy architecture.

5 Governance Futures: Building a Hybrid Model for Brazil

As the digital ecosystem becomes increasingly central to economic, political,
and social life, the need for coherent and enforceable governance mechanisms
becomes ever more pressing. The European Union’s Digital Services Act (IDSA) and
Digital Markets Act (DMA) have set a new global benchmark for regulating digital
intermediaties and addressing systemic risks in the online environment.™ These
legislative frameworks have inspired discussions worldwide, particularly in countries
with large digital economies and vibrant democratic institutions — such as Brazil.

Building on the comparative analysis presented in previous chapters, this
section explores how Brazil could develop a hybrid regulatory model that draws from
European experience while remaining responsive to national constitutional principles
and institutional realities. Such a model would integrate risk-based regulation, algorithmic
transparency, and fundamental rights protection, while fostering innovation and inclusivity.

The chapter argues that Brazil’s future in platform regulation depends on its
ability to bridge three gaps: (i) the institutional gap, resulting from fragmented authority
across multiple agencies; (i) the normative gap, due to the absence of a unified legal
framework comparable to the DSA; and (iii) the sociotechnical gap, arising from
unequal digital access, data literacy, and structural inequalities. The proposed hybrid
model thus aims to harmonize innovation, rights, and accountability through
cooperative governance.

5.1 Lessons from the DSA: Toward Risk-Based and Rights-
Oriented Regulation

The DSA’s architecture rests on a risk-based framework that calibrates
obligations according to the scale and systemic importance of platforms. Very Large
Online Platforms (VLOPs) and Very Large Online Search Engines (VLOSEs) are
subject to enhanced obligations, including the identification of systemic risks, external

* Aina Thurillazzi, Mariarosaria Taddeo, Luciano Floridi and Federico Casolari, The Digital Services Act:
An Analysis of its Ethical, 1.egal, and Social Implications’ (2023) 15(1) Law, Innovation and Technology 1.
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audits, and transparency reporting.”® This model operationalises the principle of
proportionality, balancing regulatory burden and social responsibility.

For Brazil, adopting a similar graduated regime of obligations could serve
multiple purposes. First, it would prevent the over-regulation of small or emerging
platforms, ensuring that innovation and competition remain viable.” Second, it would
enable targeted oversight of large digital actors that shape public discourse and data
flows, aligning with Brazil’s constitutional commitment to pluralism and freedom of

expression.”’

Moreover, the DSA illustrates how a rights-based regulatory framework can
coexist with market innovation. Its emphasis on user empowerment, due process in
content moderation, and algorithmic explainability aligns with the human-rights-
centric approach already embedded in Brazil’s Marco Civil da Internet (Law 12.965/2014)
and the General Data Protection Law (I.GPD) (Law 13.709/2018). These existing statutes
provide fertile ground for a hybrid model that integrates DSA-style procedural
safeguards — such as notice-and-action mechanisms and transparency obligations —
within Brazil’s constitutional framework.

In this sense, the DSA should not be read merely as a legislative instrument
but as an institutional philosophy: a model of governance that views digital
intermediaries not as neutral conduits but as entities with societal responsibilities
proportionate to their influence.”

One of the most significant challenges in the Brazilian context is institutional
fragmentation. Regulatory responsibilities are currently divided among several bodies
— including the National Data Protection Authority (ANPD), the Superior Electoral
Court (TSE), and Supreme Court. This dispersion generates overlaps, gaps, and
inconsistent enforcement.

From an institutional perspective, the Autoridade Nacional de Protecao de
Dados (ANPD) already embodies several of the structural features required for a
National Digital Governance Authority (NDGA). It operates with technical expertise,
a normative mandate, and formal independence to oversee compliance with the General

» European Commission, The Digital Services Act package’ (Shaping Furope’s Digital Future, 2025)
https://digital-strategy.ec.europa.ecu/en/policies/digital-setvices-act-package accessed 16 November
2025.

36 William Fry, The Digital Services Act:  Overview and Key Obligations’ (1 February 2024)
https:/ /www.williamfry.com/knowledge/the-digital-setvice-act-overview-and-key-obligations /
accessed 16 November 2025.

37 Brazil, Constitution of the Federative Republic of Brazil of 1988 (promulgated 5 October 1988, as amended)
https:/ /www.planalto.gov.bt/ccivil_03/constituicao/constituicao.htm accessed 16 November 2025.

¥ Matteo Atzori, The Digital Services Act and the Freedom of Excpression in the Eurgpean Union’ (2024) SSRN
Electronic Journal https://papets.sstn.com/sol3/papers.cfmPabstract_id=4887181 accessed 16
November 2025.
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Data Protection Law (LGPD).” However, the ANPD’s competence is narrowly confined
to data protection and privacy matters. Its statutory design under Law 13.853/2019
does not encompass broader dimensions of platform regulation, such as content
moderation, algorithmic accountability, online advertising, or competition-related
systemic risks.

While the DSA’s Digital Services Coordinators (DSCs) exercise horizontal
oversight across the entire digital ecosystem, the ANPD currently performs vertical
oversight restricted to data-processing activities.* Thus, transforming the ANPD into
a digital governance authority would require a substantial expansion of its mandate,
resources, and inter-agency coordination powers. Such an institutional evolution could
follow one of two paths: a) Integration model — the ANPD becomes the coordinating
entity (NDGA) under an amended legal mandate, with authority to convene and
coordinate other regulators (CADE, TSE, Ministry of Justice, etc.); or b) Creation
model — the establishment of a new NDGA that integrates the ANPD’s data
protection mandate as one of several departments within a broader structure for digital

governance.

Either option would need to ensure procedural independence, budgetary
autonomy, and multi-stakeholder participation, preserving the participatory ethos of
Brazil’s digital regulation tradition inaugurated by the Marco Civil da Internet. In short,
the ANPD could serve as the institutional nucleus for a broader governance
framework — but not without significant legal reform and structural redesign to
expand its jurisdiction beyond privacy into the systemic risks associated with digital
platforms.

A hybrid governance model should therefore prioritize the creation of a
National Digital Governance Authority NDGA) — a centralized, independent, and
multi-stakeholder institution modeled on the Digital Services Coordinators (DSCs)
established under the DSA. The NDGA would serve as a focal point for coordination,
enforcement, and risk assessment across different domains of digital regulation,
including data protection, algorithmic transparency, content moderation, and market
competition. To ensure legitimacy and effectiveness, such an authority should embody
four core design principles: Independence from executive interference, secured
through statutory guarantees and multi-year budget allocation; Interoperability across
existing agencies, promoting data-sharing and joint investigations; Public
accountability, through annual reports, public consultations, and transparency portals;

¥ Brazil, Lei No 13.853, de 8 de julho de 2019 (Altera a Lei No 13.709/2018 pata dispot sobre a ANPD)
https:/ /www.planalto.gov.bt/ccivil_03/_at02019-2022/2019/1ei/113853.htm accessed 16 November
2025.

0 European Commission, The Digital Services Act package’ (Shaping Europe’s Digital Future, 2025)

https://digital-strategy.ec.europa.eu/en/policies/digital-setvices-act-package accessed 16 November
2025.
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and Multi-stakeholder governance, incorporating civil society, academia, and the
private sector in advisory capacities.

The institutional legitimacy of the NDGA would derive from its procedural
openness and its capacity to balance technical expertise with democratic oversight —
a key challenge in all digital governance regimes.* In Brazil’s case, such an institutional
role could be effectively assumed by the Autoridade Nacional de Protecio de Dados
(ANPD), rather than through the creation of a new body. The ANPD already
possesses structural and normative features consistent with this mandate: it operates
with technical expertise, procedural independence, and a statutory role in overseeing
data protection and privacy under the General Data Protection Law (LGPD).
Furthermore, under the proposed Artificial Intelligence Bill (PL 2338/2023), the
ANPD is designated as the supervisory authority responsible for the oversight of Al
systems, particularly regarding risk classification, data processing, and ethical
compliance.

These existing competences position the ANPD as a natural institutional
nucleus for broader digital governance. Expanding its mandate to include platform
regulation and algorithmic accountability would not require the creation of an entirely
new authority, but rather the establishment of a new coordination unit or directorate
within its existing structure. Such a design would ensure continuity, administrative
efficiency, and regulatory coherence, while leveraging the ANPD’s established
legitimacy and technical capacity.

In practice, this integrated model would enable the ANPD to function as a
National Digital Governance Authority in substance, coordinating with other
regulators, through interagency committees and memoranda of understanding. This
approach aligns with Brazil’s constitutional principles of administrative efficiency
(Article 37) and federal cooperation, allowing for the gradual expansion of the
country’s digital governance capabilities without institutional redundancy.

A second axis of reform concerns the integration of distinct yet
interconnected regimes: data protection (LGPD), AI governance (PL 2338/2023), and
platform regulation (PL 2630/2020). At present, these instruments function in silos,
each addressing discrete risks without systemic coordination.

The hybrid model proposed here envisions a horizontal regulatory layer,
where the NDGA (or ANPD) would oversee the interoperability between these
frameworks, ensuring consistency in risk assessment, data-sharing, and enforcement

practices. This would align with the “whole-of-government” approach increasingly
adopted by the EU and the OECD.*?

"' Nuno Sousa e Silva, ‘Novas regras para a internel: notas breves sobre iniciativas europeias de regulacdo de
plataformas digitais’ (2021) Revista de Direito Intelectual
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For example, the DSA’s provisions on algorithmic transparency and
researcher access to data could complement Brazil’s LGPD principles of purpose
limitation and accountability, enabling a coherent oversight system for algorithmic
decision-making.'? Similarly, the AI Bill’s risk-based classification of Al systems could
serve as a prototype for extending proportional obligations to digital platforms, such
as mandatory human oversight in high-risk moderation systems.

An integrated framework would also facilitate international regulatory
cooperation. As digital markets transcend borders, harmonizing Brazil’s governance
structures with EU standards could promote interoperability and mutual recognition
mechanisms, fostering both compliance and competitiveness for Brazilian companies
operating globally.*

The future of digital governance in Brazil depends on its capacity to translate
normative aspirations into institutional practice. The DSA provides not a blueprint,
but an inspiration — a demonstration that complex digital ecosystems can be governed
through principles of transparency, accountability, and fundamental rights.

A Brazilian hybrid model, grounded in constitutional values and supported
by institutional innovation, could reconcile the dual imperatives of technological
progress and democratic legitimacy. By fostering cooperation between regulators,
platforms, and civil society, Brazil has the potential to chart a new path in global digital
regulation — one that balances innovation with justice, and efficiency with equity.

6 Conclusion

This paper has examined the evolution of digital platform regulation through
a comparative lens, focusing on the European Union’s Digital Services Act (DSA) and
the emerging Brazilian legislative landscape. The analysis revealed that the DSA
represents a turning point in digital governance, introducing a comprehensive, risk-
based framework designed to safeguard fundamental rights, promote transparency,
and ensure accountability in the online environment. Its model moves beyond
traditional intermediary liability, emphasizing proactive obligations, algorithmic
transparency, and user empowerment.

In contrast, Brazil’s current legal ecosystem — anchored in the Marco Civil da
Internet (2014) and the General Data Protection Law (LGPD) (2018) — remains
fragmented and reactive, addressing specific digital harms in isolation rather than
through an integrated governance strategy. The absence of a unified statutory
framework comparable to the DSA has led to regulatory overlap, institutional

42 e
European Commission (n 2).
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fragmentation, and limited enforcement capacity. The ongoing debates around PL
2630/2020 (Fake News Bill) and PL. 2338/2023 (Al Bill) indicate growing awateness
of the need for systemic oversight, but they also expose the challenges of balancing
innovation, fundamental rights, and democratic accountability.

A key finding of this study is that both the EU and Brazil share a common
normative foundation: the aspiration to align digital innovation with constitutional
values and human rights. However, they diverge in their institutional capacities and
governance philosophies. The EU’s risk-based, tiered model provides a blueprint for
proportional and enforceable oversight, while Brazil’s approach reflects a pluralist,
participatory tradition grounded in civil society engagement but hindered by structural
fragmentation.

From a critical perspective, the comparative analysis underscores that
effective digital governance cannot rely solely on normative sophistication; it requires
institutional coherence and democratic legitimacy. The DSA’s success lies less in its
textual provisions than in its institutional design — its capacity to coordinate
enforcement across Member States through Digital Services Coordinators and
centralized supervision by the European Commission. Brazil, by contrast, illustrates
the risks of regulatory dispersion, where multiple agencies operate in silos with
overlapping competences and limited coordination.

Brazil’s greatest challenge is not a lack of legislative innovation, but a deficit
of institutional integration. The Marco Civil da Internet, the LGPD, and the forthcoming
Al and Fake News Bills all reflect advanced legal thinking, yet they fail to interconnect
as part of a coherent digital constitutional order. The country’s democratic tradition,
however, provides a unique opportunity to craft a regulatory model rooted in multi-
stakeholder participation and rights-based governance — an approach that could make
Brazil a global reference for democratic digital policy in the Global South.

Another insight concerns the tension between public regulation and private
governance. Both the DSA and the Brazilian context reveal an ongoing negotiation
over who governs the digital sphere: states, markets, or platforms themselves. While
the DSA mitigates this tension through co-regulatory mechanisms (codes of conduct,
transparency reports, risk audits), Brazil still oscillates between laissez-faire reliance on
self-regulation and judicially driven intervention. To achieve long-term legitimacy,
Brazil must move toward a cooperative governance model that combines state
oversight with civic and academic participation.

Finally, this research highlights a deeper philosophical dimension: the rise of
digital constitutionalism as a global movement. The DSA and Brazil’s digital rights
frameworks both reflect an effort to “constitutionalize” the internet — that is, to
embed democratic values and human rights into the architecture of digital

governance.® This convergence suggests that the digital sphere is no longer a purely
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technological domain but a constitutional space, where principles of legitimacy,
accountability, and justice must be actively constructed.

Ultimately, Brazil’s challenge is to construct a hybrid governance model —
one that preserves its constitutional commitments to freedom of expression and
human dignity while adopting the DSA’s pragmatic lessons on proportionality, risk
management, and institutional design. Such a framework would not merely replicate
European law but reinterpret it through the lens of Brazil’s democratic, social, and
developmental priorities.

In this sense, the DSA serves less as a model to be copied than as a mirror
through which Brazil can envision its own digital future — one that harmonizes
innovation with accountability, efficiency with equity, and technological progress with
the enduring principles of democracy and human rights.
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